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Avessel of _ 
the United “court. © The plaintiffs haye seized, and pray for 

States cannot a 

to the sale of, a vessel of the United States, is) 

‘ ment of toll. obtain payment ‘of three hundred and odd dol a 

dare, which they claim, for toll; which 

‘on her passage up and down the canal Carom™ if 

delet. The attorney of the United. States, 


- claims a restoration of her, on this, among other. { 
grounds, that the United States are not | 
personam nor in rem. The court of the fit , 
district has given judgment for the plaintit, | 
and the United States have appealed. — 


That the plaintiffs have a right to a compl 
sation, if the United States have made use “—_ a 
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in SuPREME COURT. 
dug and kept in repair, at thie exclusive 


expense of the former, can, perhaps, no more 


a reign, the Amelia could be seized and sold, or 
% her owner sued, for the payment of the claims | 
qf of her sailors or those of the company through 

7 whose canal she has passed. Yet the sailors 
of a vessel of the United States cannot obtain’ 


; their wages by a suit in personam or in rem, in 


the ordinary courts of justice. The reason is, 
that these tribunals are established. to. coerce 
| private: persons, whether citizens_or aliens, but 
. not to decide on demands against the sovereign, 
 . who has appointed other officers to adjust and 
discharge claims against him. If, therefore, the 
| plaintiffs have any demand ‘against the United | 
| States, they mistook their remedy. 
. After the seizure, the officers of the United — 
. Biates might come into court to demand the res. 

] _toration of public property illegally seized, with- . 


out thereby giving jurisdiction of the Seri a 


gainst the United States. 


This view of the subject renders an examina. 


4 tion of the, other points useless. 
Vew 


Ha 


4 
q 
688 


q doubted than that the sailors. employed in Nav. 
‘the yessel aré entitled to a. compensation: for 


their services. If she was the property of any 


Scun. 
‘other person, natural or politic, but. the sove- 
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CASES IN 'THE SUPREME court 
It is, therefore, ordered, adjudged and: 
creed, that the judgment of the district courthg in 
Nav. annulled, avoided and reversed, .and that. the 
v8. the schooner Amelia. be restored to the officers: 
the United States, and that thre py 


costs in both courts, 
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VIALES vs. VIALES’ SYNDICS. 


: Arran from the court the 


hol 
of N ew-Orleans. 


dollars,.as her dowry. Her husband bad 


3 
fhe parties acknowledged the receipt of any part of :it, 


‘binding their - 


the marriage contract ; her mother had therein 


declared that it in that sum, viz. 8600. 
in the marriage her. share of her father’s estate, 81000 in'cash 
fom part of slave of the value of 8600 and 8100 i in 
the dowry ture and cattle. ay 
otis popes, Lhe slave was proven to have been the pro 
by the raed perty of the plaintiff, before her marriage, andi) 
identified. as part of Viales’ estate, in the 
hands of the syndics. Witnesses deposed that” 
she was ‘entitled to 600 dollars, as her part'of © 
her father’s estate; but there was no evidence © 
of that sum having been paid : neither was there. 


any as to the other articles of the dowry, except  ~ 
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the plaintiff as to the with costs, 


for the The Spanish 


two kinds of dowry : that: which. 
7  counted- and delivered, in the presence of the 
| nolary..and witnesses, and mentioned in 
marriage contract, and hence called true or 
 eoiinted dowry, verdadera numerada, and that — 
“which is proven only by the confession or. acs 
knowledgment of the husband, hence calldt con 
fessed or putative downy, confesada 0 patation 
dite. 
a The first was ‘debt ip 
} creditors of the husband, whether their claim” 
was posterior or anterior to.the marriage, and 


4 the declaration in the contract, that it had been 


z counted and delivered in presence of the notary 


and. witnesses, was\conclusive evidence against, 
the husband, hig heirs or creditors. 


With regard to the priviledge of the debt, sa says. 


_ Febrero, we must distinguish two cages: the one 

7] © when the dowry is true and counted, the other — 
When it is only. acknowledged, and there is. no 
-other proof of its delivery. In the first, when : 
the wife concurs with a creditor of her heaped, 
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Dine. featid or simalation, she i is 

al red, fr her tacit worigage, tall a 
rior to the marriage, with a general ‘mortgiga, 4 
and to posterior ones, with a special one, ah 
_ though hers be only a general martgaze. 7 Pe 7 
brero, adicionado, 2, 3, 3, § 2, n. 182, 
 Itis of this priviledge, that mention is made 
in! the part of the Curia Philipica, invoked iy 


the parish court by the defendants’ counsel. 


Likewise, the priviledge ‘of the. true dowry 
which is that which is real, is not extended. 


the putative, that which is held for such, 


withoug-being really so, according to a texjay 
Alexander& Acevedo. Curia Phil. p. 427, 0.3 
It follows that the priviledges, granted by fig 
law to the dowry, attend only that, the countiigyg 
_ and delivery of which appears to have take) 
place before the notary and’ witnesses, by the 
marriage contract, or when the counting and de 
livery. is established by a contradictory: judge 
_ ment. It is otherwise, when'the receipt. of the 


dowry is simply acknowledged by the husband! 9 


and this acknowledgment, even when made ul! 9» 
der path, does not,/preclude the claims of hig 
creditors anterior and even posterior, thereto} | 

and it is presumed to have been made in fraud; | 
according to Baldo Novelo, Antonio Gomes, § 


Covarrubias and Alvaro Baez. Id. 38. 
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the notary anu witnesses. 
ay has’ thus: confotinded. Kinds 


priviledges, which aré perfectly distinct. 
The effect of the first is to give the wife 
preference, even over anterior ‘to tlie 
marriage, who have no special mortgage. This. 
Kind of priviledge attends only the true 
counted dowry, and: it is of it that mention is 
tise from the Curia 


tie: ‘tacit mortgage, which the laws of this 
state have expressly given her. Code Civ. 933, 


68. It extends to both kinds:of dowry,— 
‘the tru and connied, and the confesed or pur 
om'the-estate of her husband, from the dayon 
- which he received it, according: to Partida 6, 


48, 28, as well as for her paraphernal property, 


which-he received from her, according to Por: 


14, 47. Car. Ph. 26. 


— of the brent 


order to repel-the plaintifi’s claim 
preference, because it does not appear from 
‘her marriage contract, that her dowry was count- ern: 
delivered to Vinles, in the 
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‘ty, the dowry by: the acknowledgment of fhe | 
husband, distinguishes two cases : that:ia which; 7 
this acknowledgment results from an ‘anthentig 

instrument, anterior to the marriage, and that 
| which iti is in an ‘instrament 
thereto. 
After noticing the of the countalll 
true dowry he adds: Having treated of 
_ the first point proposed, in n. 132, it is proper! 4 re 
treat of-'the ‘second, viz. of the dowry, 
__knowledged by the husband in a contract or 
a will executed before or since the marriage; of a 
which I have ‘said something i in 1. 4, ch. 8, ae i 
36 & 88, to which F refer the reader. 
last point, I observed that in order well to’ un” 
derstand it, two cases are to be distinguished 
in which the wife or her heirs claim: the: q 
of her dowry from ‘the 
“In this case, according to a learned ja+ 
rigorous proof of the’ payment of thai 
dowry i is not required : light proof will 
The second is when the wife acts in opposi- = 
"tion to his creditors, seeking a preference oveh) 
them: in this, conclusive evidence is required 
«In the first case, the acknowledgment of thee” 
, husband in a contract anterior to the marriage,” 
is conclusive against him and his heirs. They. 
have no greater priviledge than he ; and, as his 9 
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and successors, in his. nitions 4 


ith F active or passive, they ought to ‘be bound and 
tic | “abide by his contracts.” ‘7 Febrero adicionado, 
on ‘The author next: examines ‘the effect of the 
i acknowledgment, ‘in er his 


‘creditors. 


| a r ‘gdlved the dowry, by an instrument anterior’ te 


April, 1820. 


the marriage, his acknowledgment will bind his ~ 


of the husband acknowledges re 


‘creditors; because marriages are not ordinarily 


ing parties are poor; and it is probable'that the | 


without. a dowry, unless when the contract-' 


dowry was counted and delivered according to — 

“the acknowledgment of ~the husband, which is 

not suspected of fraud ; the case is much stroug- 

er, when. the ‘exception non 

‘a promise of the dowry, made .in an authentic 


instrament, distinct from the one which contains | 


the acknowledginent, it will prove the delivery. 
of the dowry, whether made before or since the 
4 marriage, and conclude uot only the heirs, bat 
the creditors, of the husband. 


When the ackuowledgment i is. during, 


“the marriage, without there being any previous — 


promise, the wife will exclude mere chirographa- 
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rie SUPREME court | 
Bast’n District. even anterior ones : becansé 
ry thing, else being equal, the wife has a 
‘Vigue . ledge for the restitution of her dowry, as wellgue 
account of hypothecary. action, as the 
sonal one and she will be 
tors,,who ‘have only the latter. i 
«But: if , anterior, acknowledged. 
their claims on the 
‘the husband, as in the case of a deposit) salgum 
or other convention, neither a loan, nor made 
ing the.marriage, they will be preferred to the 
- wife, because their claims are equal to that of ing 
dowry, as long as the exception non num 
vate pecuniw, cannot be opposed to thon 
according tothe rale gui potior est in tempor 
potior est in jure, their claims ought to pass ba 
fore that of the acknowledged dowry ; becatisg @ 
‘in stich 4 case, the common and general right | 
tight to prevail over the snecial.’ For the 
reason, if the acknowledgment of the: receipt of 
the dowry, which has preceded the marriagg 
be anterior to the claim of the creditor, the right} q 
the-wife will prevail: Not so, if the a 
--knowledgment be posterior to the marriagaj” 
_ because, then the husband is presumed to have = 
imtended to favor her, to the i ‘injury. of bin 
rior ehirographary creditors. 
The acknowledgment of _ the receipt: of 
daring the without a previo | 
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cary creditors 5 being/presumed tovbave been 
in: fraud of thew,.Postérior-ones had 

} “the henefit of therexception non numerate pe- 
When the period, during which'thisex- 
different ways by the authors; asthisis 
"pot the case in the present insiance, theques- 
tion will not be examined,” 
-gado, 3, 3,5 2.158 158... 
dowry, in an instrument anterior tothe marriage, a 
without any. counting ordelivery.of it, inthe 
We have only to inguire, whether the. 
marriage. contract of the plaintiff contains.the 
ackoowledgment of ber hushand, that he re- 

» 
t 


ceived the property, which she brought in mar: 

. If it does, whether the property. be do- 

tal or paraphernal, she be preferred to her. 

pushand’s creditoxs,hypothecary orchirographa- 
sy, who are all presumed to be posterier to the 
marriage since none of has 

for the property of the wile, 
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Easi’a District iittention to the: expressions made’ tse ‘of, 
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convince, that this 18” to be’ attributed to a want” 


of attention in the person who @rafted it:” ‘Trt, 


impossible to presume that Vitles did notte 


ceive the property at the execution ofthe ingtre 
ment, or immediately after. He begins bya 
declaration, that hé possesses'no property 
_ wife’s mother, on the contrary, declares 


young Jady possesses 2300 dollars, and dee 


clares in wiiat ‘objects. Is it. possible to sup. 


pose, that the husband did not receive ‘the pre 


-. perty in 1814, when he had not any thing to dik | 


sist upon ; and when, the slave’ brought by th 


wife in marriage, was found among | ite 


_ in his possession at the time of his fa ? ae 
riod at which, he was possessed of considera 


property. Besides, if the property was not thed | 
delivered to him, why did he give the nor iil 


mentioned i in the marriage contract? If he 


_ceived nothing, why- give security ? Itis there: 
fore clear, that the mortgage <can only be in 
tended to secure the property brought in mar.” 


~ riage by the wife, since the contract contains no 


~ other obligation on his part, than that which 4 - 

might result from the delivery of that property.” a. 
This is not an indifferent in 

“tase like the present. 


«When the of | 
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f, it proves completely the delivery of the CA~W~, 
-and _enables the wife. to claim. its “resti- 


“will be reputed a true dowry, verdadera dote, 


* Therefore, they will. not have the exception 


non numerate pecunia against her. We 


understand by the expression, confession 
ported by adminicules of proof, that which is at-— 


, tended with circumstances which cause it to 


“presumed. These: adminicules result from the 


_ gonsideration of the quality and situation of the . 


parties, and other circumstances which induced 
a. belief of the truth of w hat is contained i in the 
acknowledgment of, the husband. In matters 


these, conjectires drawn from facts and 


* persons arevery powerful. These conjectures, 
are generally drawn from a promise of the 


ptr before the acknowledgment, from: the 


yment of some of ‘the objects constituting the 


wry, although not precisely made as part of 


'¢ for when a part of the dowry appears tohave 
actually paid, payment of the whole is 


159, | 


Itmay be here, as in the 


parish court, that the property brought. by the 


ye not. in 60, 


{ation from the creditors of her husband, and it 
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the restitution of camiot be claiméd Wily a 
the priviledges of dotal property. 


in verbis de futuro, property brought in 
plage is repnted dotal. 138. 


fot, the “defendants. The 


aware of the necessity of proving that she 


actually brought into marriage and delivered ta 


het husband the eum claimed by her, and 
her marriage conttact would not, of itéelf, make | 
proof of that fact, sent a commission to 


Coupee, to take the testimony of witnessés te 


#iding’ there. “Two pérsond were’ 
nephews of the plaintiff, who declite that, 
they have known her “ as long’as they can 
member,” that they do not know that she-evelil 

any other property” than’ the 
Joseph, mentioned in the tharriage contract 
and that there was a sum of six handred 
due her, from the estate of her father ; y bat cate” 


not tell whether she ever received it. ‘There ie. 
ho evidence, that she ever possessed any other 


-yered to the husband. 


The husband does not declare in any 


it, that be ever it q 
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the only person from whom we learn that the | 
dhnghiter possessed any other property, than the 
lave ; and even she does not say, that any of 
‘it ever came into the possession ofthe husband. © 
_ The declaration of the mother can be of no avail, 


 @ she could not have been heard in court in be- 


trial ;'much Tess then, can the ‘court listen to 
“ her’ ea parte declaration; not delivered ander 


‘oath. “But the: plaintiff’s ‘counsel having erro-— 


neously assumed it, as a fact, thatthe husband 


q "confesses, inthe marriage contract, he had ré- 
‘eéived the sum, claimed by his wife, thénla- 
 bours to shew that such conféssion makes proof. 


 tgainst the eteditors, where the contract is male 


anterior to the marriage: But he says in his 


| 4 that, the plaintiff ‘was inarried to L. 
, ez on the’ 48th May, 1804, the very day fae 


~ which the: marriage contract was executed and 


kiiow Of its delivery to him. The mother, then 


| Wilf Of ber daughter, “hid she appeared’ at the 


‘dated ; this reasoning then canhot apply, even 


i the ‘husband had made such confession, as 


the marriage and contract were entered inte on 
same day. It is however acknowledged by 
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CASES IN THR SUPREME COURT 
Bastin fmion ie contained in the conetct, which 
says was executed before marriage. | q 
Hitherto, the: property said. to. have. 
brought by the wife in marringe has, for argu) 
ment’s.sake, been called a dowry. Yet that word 
does not appear in the contract ; and the 
ish laws.then in foncey, quoted Py. the 
_ counsel, declare : q 
Likewise, in, ‘order that the dowry may by | 
priviledged, it must be. constituted in. expr | 
terms when the marriage is contracted—in pre, .' 
senti, by. saying, sit is given and received 6 a 
dowry. for if it is not so expressed it will 
be a. dowry,. nor can it enjoy any preferenics. 
notwithstanding the wife had brought her estate. 
“into marriage, and delivered it.to her husbandg 
“Decanse the wife by contracting by. words a 
presenti; is not considered as giving her. 
in dowry, unless it be expressly: said. 80,” 
As we learn from the plaintif herself, in hee 
petition, that the marriage was celebrated sg 
the very day on which the contract was. exe 
cuted, this law entirely’ defeats her claim, un 
less what she brought into “marriage had 
expressly declared to be a dowry... 
 . But the plaintiff’s counsel says, the marriage © 
was contracted in thee 
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to be held’ dotaly and cites Cur. ‘Phil. 420, 


least necessary to shew ‘that the wife did 
tually bring into marriage what she;claims. 
us suppose’ however, if we can, thata 
marriage célebrated, on the same day-as the 
‘warriage contract, is a marriage cofitractedin 
Berbis de futuro. ‘The law cited declares, that 
When the marriage is to be contracted 
fidiiro, or where there is) a promise of mar- 
Fiage, if the wife be Yich; she is presumed to 
have tacitly promised her estate in dowryyand 
will, in ‘that case, enjoy a priviledge, accofding 
Baldo, unless the huehand tiimgelf be rich, 
and had sufficient for bis support;'for there the 
‘wife is not presumed to have promised her 
fects in dowry, nor consequently will she enjoy 
8 for ‘the ame, to 
There is’not a ‘syllable of 
cord, to shew that the wife was rich at thetime 
oof the” marriage, or that. she’ ‘possessed any 
other property than the slave Joseph. Thelaw _.. 
apply but’ by assuming, for provedjthe 
very fact in dispute, viz, that the wife:possess- 


q 


mentioned in the marriage contraet. 
Having, as I conceive,, entirely 
every position taken by the plaintiff’s 
[proceed to cite some authorities which, Toe | 
will fally satisfy the court that the 
eannot ‘recover naless:she had 
to the putative dowry, which is that 
called a dowry, but which is not 
_ which it follows, that the priviledge 
ee ceded by law in favor of the dowry, takes plas 
only where the money ‘is counted and delivered 
pefore the notary and witnesses to the ingle 
ment in. which it is mentioned, or by proof 
same contradictorily in ‘court,, and not) 
the-sole confession of the husband ; -for his coh 
fession that he bad ‘received it, though 
under oath, cannot prejudice those who 
there, or who become ‘his creditors thereafter, 
heirs; for it is ptesamed to’ be made) 
in fraud according to aglossary, the opinionsof 7 
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"Having explained i in la manner r the legiti- 


dowry, which had been counted down, 
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 BaldoN ovelo, Antonio Gomez, 


Baez.. Id. n. 38.. a 
The estate being formed inten in the 


manner above explained, proportional deduc- 


tions. must made from it: and first must be 


deducted the legitimate and real dowry, which 
thas been counted down, and which the wife le- 
. gally proves she brought into marriage, and de- 
flivered to ber husband. 4 1, 3. § 


ought to be, deducted, I proceed to speak of the 


: “dowry that i is confessed : and I say that, if the 
delivery of the dowry appears from the mere | 


confession only of the husband, made by testa- 


ment or last will, since marriage, and after he 
had taken his wife to his house, such is not, 
nor can. be esteemed .as a dowry; for the con- 
_fession, whether it be for a certain sum, or other _ 
property, makes no proof, but, on the contrary, 
is presumed to have been made with the inten- 
stion to give the amount as a legacy, to be ‘con- 


firmed at his death, and though the confession 


be under oath, it can prejudice neither his cre- 
_ditors, nor his legitimate heirs. Id. 36, 


Finally I ask, if the confession of the husband — 


that he bad received the dowry, proved its re- 
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ception, ‘and whether such dowry would engl 


the same priviledge with that, which had: been 


really and truly received and counted. thie. 
srxv. point, I briefly and decidedly say, no: 


the dissolution of the marriage, either ho 
band or wife may oppose the exception of oy 
numerate dotis, and the wife or her heite; wall 
be bound to prove its actual counting and deli. 7 


very ; otherwise, the husband’s confession would | | 


avail nothing, whether it were before wit 

_ ness, or by private or public act.) 
And the reason why such 

eae the husband, and why he may il | 


_ the foregoing exception, is two fold’: ‘the'firit, | 7 
because not having the wife in his power, he's | 


presumed to make the confession, that ie 
the more quickly obtain her: and secon 
that he may thereby appear more liberal to her 7 
relations ; and this hulds good even when’ tin, 
confession was made underoath.) 

To this the commentator might have added 
another and still more powerful reason : that of 7 
securing a living to himself and fatuily, in case of 
fature misfortune. It is a common practice it: 
Louisiana, for men to acknowledge: by their 
marti: ge contracts, that their wives brought to 
them immense sums, which they never possess- 


a 


ed. ‘This is doue under the belief that, the wife 7] 
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out-of any property that may pass through his 


bands. Bat 1 trust that the. law above cited 


has fully shewn the failing of this opinion, and 
. that it has been most’ clearly shewn that the. 
of the husband, whether made be- 
fore, or after marriage, cannot prejudice even 
‘himeelf, or his heirs, and fora stronger reason 
affect third persons. 
_ I beg leave once more to remind the pane 
that even this confession of the husband is no 
"where to-be found ; and that therefore no proof 
_ whatever has been produced by- the plaintiff, 
‘shewing that she brought into marriage any 
- other property than the slave Joseph,»and 
agreeably to the decision, of this court in the 


case of Nadaud vs. Mitchel, 6 Martin, 688, the 


654 


 pecomes thereby a priviledged creditoz, who may, | 
time of need, provide for herself and husband, 


wife cannot recover more than what she proves: 


she in as her dowry. 


J. delivered the opinion of | 


The plaintiff demands the restitution of a dowry 
ef twenty-three hundred dollars, which she al- 


ledges to have been received by ber husband. — 


The defendants deny that he received it. She 
produces her marriage contract, in which her 


mother declares that the property of the future 
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East’n District. wife, her daughter, consists for the 
sum of 2800 dollars, viz. 600 dollars her share 9} 
of her father’s estate, 1000 dollars in cash, Gag} 
dollars in a slave, and 160 dollars in furnitur 
and cattle. The future husband declares he hag 
no property. The future husband and wife | 
make a reciprocal donation of the usufruct of 
the property of the one who may die first tothe @ 
survivor, and for the performance of the com | 
tract, bind their respective estates present and @ 


April, 1820. 


GASES IN THE SUPREME ‘COURT 


to come. The plaintiff shewed that the slave 


made part of the property surrendered by her 4 
busband to his creditors. She had judgment ig 


the parish court for the slave and ant 3 


pealed. 


Her counsel centends that the payment of the 7 


dowry ought to be presumed, from the circim : oo 


stance that the husband had no estate to sup? 2 : . 
port the family, from, that of his having bound 
his property present and to come, and froma “9 


_ part of the dowry, viz. the slave, being prover q 
to have been received by him, since is of 


the property surrendered. 
We cannot say that the parish court erred. 


It is clear that no part of the property was in- 


the possession of the insolvent, at the execution } 
of the contract. The first item was a sumdue 


the wife ; the 1000 dollars are stated to be ip 4 4 
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bound his property for the due execution of the bce 
contract ; so did the wife, yet it cannot be pre- Visser, 


‘tended, that she received any thing. The pre- 


} ~gumption which: rises from the need in which 


‘the husband appears to have been of receiving 


his wife’s dowry for the support of the family, 


ignot sufficient to produce the conviction of his 
‘having been successful in. obtaining it, even 
‘where coupled with the circumstance of his 
having been in possession of considerable pro- 
perty, at the time of the surrender.. Whatever 
may be the amount of the property so ceded, it 


is not, pretended to be more than that of his — 


debts, and he owed only what he had received. 


Where there is an acknowledgment of the hus- 
a -band that the dowry was received, proof that a | 


part.of it came to his hands, may raise such a 


. presumption that the whole did, as will repel 
the exception non numerate pecunie;, but in 


the present case, the parish court acted correct- 
ly in allowing to the plaintiif the slave, as the 


only part of the property of the wife, that came 


to the hands of the insolvent. 


therefore, ordered, adjudged and decreed 
that the judgment be affirmed, at the ‘cauts of 


‘the’ and appellant. 
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of the property enumerated. It is true, he. 
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trom the court of the third 


Fraud, in a 


who claims 


dhe opinion: | 3 
deed, cannot court. This is a petitory action 
_ be alledged by recover a tragt of land deseribed in ‘the petition 


right tho’ both. parties claim under James Jacksouy! 


the erson to 


the injary of the locus in’ quo is not disputed. ‘The plaintiff” 


whom, the ig 


fraud was and appellant obtained a verdict and 


tended. 


copy of a deed: the defendant appealed. 


comes up with 


the it Chere isan agreement of counsel that there 


will be presum- 


Prese™ cord contains allthe evidence given in the dis. | 


_ deed was duly 


croren below’ trict court, and in it is found a bill of exceptions Wp 


taken to the opinion of the jadge, in rejecting 


certain documents and witnesses, offered by the © 


defendant to prove fraud in one of the plaintiff 
title papers. The evidence thus offered and re ; ; 
jected is: au affidavit of the grantee of the land, 
and the testimony of a witness establishing that 
no consideration was paid by D. Jackson, under 9 
whom the plaintiff immediately claims, asex 
pressed in the deed of sale executed to -him by 7 
James Jackson, his father, and that the sale | 
was made to defraud one eof his sons, yi Lae of 

his: property. ws. 4 4 
Without. inquiry into the of a 

venntlet, in any case, as a vendor, to defeat his : 

own act of sale, it is sufficient, in the presen} 1 
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thatthe district court’ was'cotrect in 
the affidavit of Jackson, sen: on the 
of its being ex parte eviderices 
(Neither do we believe that the court erred in 
the rejection of the witness. It is agreed that, on 
gaggestion of fraad, testimonial proof may be 're- 
esived against an ‘instrument: but this can only | 
/ Weregularly done, in cases in which one of the 
parties to a snit may be subject to’ injury, by 
such fraud, i in rights and claims Which existed 
; at the time of its perpetration. In the case — 
‘now under consideration, the defendant claims 
 noright derived from the person who was 
tended to be injured by the alledged fradd and 
- falsehood, in. the deed and sale from Jackson 
tobis son. As to him every thing is fair, i in his. 
- second purehase from the grantor, with legal 
notices the first act of sale having been record- 
- ed in the office of the parish judge, nearly two 
‘years previous to his purchase; and he does not, 
im avy manner, represent the person against 
whom the alledged fraud is age to =e 
| During the hearing in this court an 
| ~=—sC Was: made to the admissibility of the deed from, 
J. Jackson, to D. Jackgon as being an act sous 
seing prive, and not authenticated by testimony: 
} copy of the deed comes up with the record, 
as a part of the evidence received inthe court 
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Distict. @ quo, and we must presume it to have.beeucay 


pellee pay costs in this court. 


‘MCuxoves.. On examination of the- whele case, asiti 
us, we are of an opinion that the 
plaintiff ought to have judgment; and haying} 

obtained it in the district, court, we would hae 
no hesitation in affirming it, if it had conteing) - 
the reasons on which it is grounded, as the cop 
stitution and law require. 


It is, ordered, ‘adjudged and de. 
creed that the judgment of the district courtty” 
anulled, avoided and reversed: and proceeding 

togivesuch a judgment as, in our opinion, 
the district court ought to have given, it is fir 
ther ordered, adjudged and decreed that theo 
plaintiff and appellee do recover, from the de . 
fendant and appellant, for the reasons abo) 
- stated, one hundred acres of land claimed i in the 
petition, with costs, and that the plaintiff and ap & 


“Turner for the plaintiff, Maybin forte 
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me, 


This suit was ‘brought for tlie’ 


promissory noté, which was salted: plaintiff may re- 


cover‘on a note 


'to be lost. He pleaded the general allediged, and’ 
Gag e and the absence of a legal consideration. he: lost, proven 


up with the record. ‘Vhere was: no evi- the defendant 
was proven. All the difficulty in promis 
the case arose as to the proof, authorising the *' 
of witnesses, to establish 
having received it in collection:-from the 
plains, The defendant gave only evasive an- 


| oyould-not lose any thing ; that the note not be- 
Ingte order, he could pay it to himonly. The 
Witness returned the note to the plaintiff, at a 
time, when there were many persons, beaucoup 
demende, in the shop. A few days.after, be- 
Mieving, from some late information, that hecould 


from the court of the first 


byhimswornto 


of the defendant’s nonage, and a legals « able com 


awers, viz. that all was well ; that the plaintiff 
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East’n for the note to, the wha | 
“TAD search, could not find it, and informed him ill 
Low deposes. hs never saw the atthe 
“plaintiff’s request, he called on. the defendang 


- order, he still owed the money, could not pay 
and would. see the plaintiff. 
does not recollect the precise amount of the m 
believes it to be upwards of $1000. 
 Barnett‘came down from Baton Rouge with 
the defendant, and deposed he was informed” 


plaintifi’s bands, and came to mabe 


"The plaintiff made efidavit that the. note was 
returned to him by Melas, at a moment when” 
there were many people i in the shop, that Melay 
laid it on the counter, and when the plaintiff © 
searched for it, two or after, he 


Dill of exceptions was taken to 


| Livingaton,f for the defendant. ‘The decision 
of this cause depends solely on the constructi¢a | 
of the Civ. Code, 312, art. 247, which admin 


j a 


who admitted he had given the note, but not ef 


by the Jatfer, he had an expired note, in a 


ye 
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text) bas lost it through: 
tous event, an unforeseen accident or overpow~> 
the: | eiing force :” (in the Freneh)* Lorsqgwil Miowor, 
pordwile titre, par swite dun’ cax fortuit;im- 
prévu et résultant dune force majeure. Here 
| it-will: be perceived that the English text, by 
‘sing. the word or, makes either of ‘the events 
enumerated ‘a sufficient reason, to let in the 
proof; while the French, by connecting 
ith by the copulative et, seems to require 
concur. That is, that the loss ‘must be 
proved to’ be the result of avcas fortuit, that 
this must be imprévu, and that it-must result, 
from a force majeure. This is of some im-- 
portance to shew, that in the language*best - 
derstood by the makers: of the code, they: re-. 
svicted the cases, in which parol. evidence 
should be admitted to supply the alledged-loss 
deed. As both texts must be takento; 
gether, the greatest. extent of cnactment in-either 
‘must prevail, so as to reconcile both in the pre- 
sentinstance. ‘The Frenchreading maybe adopt-- 
.ed-and it includes the English, but the: English 
«dots not include the French. 
therefore take the: English, as the text. 
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instrument is: lost; that wan loo 

—_ fortuitons: 

First: Phe-loss : ‘thie is. the. 

the introduction of the parol 

He must prove the loss; for the ‘neni 

of the article enforces the first; 

clating that it is not sufficient, if he merely.akiy 

ledges that he has lost'them’: he must 

How? I answer, in-the same 

that any other fact is proved, by satisfaclg 
_ry-evidence, either positive 


have no weight 5 it ‘is not sufficient if he- metal 
alledges : there must then, of this- substantial 
fact, be some evidence. On the record, the-oulje 
circumstance related provesdirectly the reversy 
- viz. ‘thé note was ‘given to the plaintiff by the: 7 
not-laid on the counter, where other 
pérsons’ might have taken it up, butgiven to himg 
adds, there wore several persons at the timbin 


allegation, chatsby, ‘the of the: law intel a 


the shop, but:no evidence of any bustle, sayy 
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the slightest presomptien of loss 
does not admit.a slight presumption;eveo if. it 
existed, of the loss to be sufficient.” ‘It must 


OF 


y and so: extremely solicitons ‘have thé: 


| Tegisletore been; that they three timesy"in 
article, enforce the necessity of proofs 
“de-not, repeat, insist that this proof should in 
‘qllkcases be direct bat it must be suely wilt 
indace presumption of the loss, unconnected: 


with-any declaration of the party, which isex: 


dladed. . Now, because.a broker returns’ 
owner in his shop, when there are seves: 
‘takpersons in it, can any presumption whatever 
| ‘arise thatit islost? The legal presumptionie,) 
that since it was given to him, he-has>it. still, 
 Yety:thie is the only testimony, either direct or 
cecumstantial, positive or presamptive, that ape 
| pears: of the loss. ‘It ‘mast, therefore, be 
necting thiscircumstance with the'declaration of 
the:plaintiff (expressly, as we have seen; forbide 
den:by the law) or with the proof afterwards 
troduced, that we can arrive at a. belief. evea 
that the note, if it existed, was:lost. Butnoinfe- 
renceought to be drawn from thecother, proof, 
teeaid:that which was to authorise: — 
tion; because evidently, if the first evidence: 
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throws no light whatever on the proof of 
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CASES'T IN ‘THE SUPRRME 


It only shews the prior, existence:of the jst 


ment, but: this the law declares is not. sufficient 


it is the loss that must be: proved, not inferred 


othe previous existence of the paper’ 


the declaration of the holder, that: he had lost it. 


a If that were the case, they would have dispenst 
ed with any other proof, and the. presentsprovialay 
sions. would have been useless. As little 


it appears to me, ought to have been laid on tiga 


defendant’s plea, as containing an 
“mission of the existence of the note. Our 


‘of pleading, where we are required to set ott | 


every defence in succession in one answer, obe | : 


-liges practitioners to set up frequently different: | 
defences, that. would - be: deemed. ‘inconsistent 


pleas in the common law; such as pleas to thers 


jurisdiction, i in abatement, and in-chief, a gene! 


and. payment, &c. in the same 
is therefore, every day’s practice 


insert in an answer,every 


of defence, that he thinks may serve his. client, % 


without: fearing that any of: them can: be 


admissions against him, provided he deny 
Pally the allegations of:the plaintiff... A general 
’ denial and payment are every day joined, yet) 
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wnecessity to be left to the discretion of the'court 


doubt, by general ‘principles, as — by 

jurists, and other decisions. 

| here the ‘words of the law 

| different forms. ; 


on the part ofthe plaintiff. It. 
fe trde, that in all. suits of ‘this natire; 


@tjustice. But'this discretion must be liinited, 
fat, by’ the words of the law, where that is clear 3 re 
gay where the words of the law give room for. 


pverbearing force ; that loss and. that event 
be previously proved, by other testimony, 
-than'the declaration of the party; those are the 


t "There must be a loss, by fortuitous 


of the law. Can it be possible that. 
they: can be said to ‘be complied with, merely by 
pan that the note was given to the party at 


bischouse,when there were several persons in | | 
For this is strictly, literally the whale of 


timony’ on’ the point; every case to be 


sure-stands upon its own circumstances, but 


every’ case: is more or less‘a. precedent, or why 
reported ;'this'case then Willhefesfier 
sucessfully quoted to'show that the proof of 
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ask. this does not change very 
werially. the Jetter and the spirit of . the 
made to relax the 

parol. proof of the contents of weitten ig 
struments 5 but.to dispense with it, ouly in caggy 
Whexe,logs by agcident, or, force, could be 
dy proved ;.to.dispense with it when (his 

was.not clearly. made, would be in effect. 
peal it, aod to introduce the perjury and fraud 
whieh, that.sage: provision. was intended tovex, 
~~ glade, such slight circumstances, as appear 
-case,‘are« sufficient te prove a loss, ig 
can they-not be procured? A man mig 


gursorily may think. it is for so.many dollars... 

more advantageous to the 

the prodgction of the-note, ‘He is themiay, 
wited- by. this decision to withhold the:note 
it in his pocket ; toprove that it 
edto him in the eoffee-house, when he.wasem 


shave a note, which has.defects that will prevent ~ 
his recovery .on its the defects.might be.éuch 
as would not strike a person, not mach interege 
ed. tovexamine them, It may have a dischargy 
_ on thevback, it may be negotiable, it may be for 
£000. livres, and person who has seen | 
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milled to prove the contents by testimony, infe- 
por in its nature to the written : if he ‘fail in 
this, he may always find his note again and 
fexcept the costs of his.experiment) be exactly ‘Musson. 
79 in the situation he was before. But this the law 
forbids ; and therefore insists as a:preliminary, 
a7 that . the loss be proved; because secondary 
proof'can only be admitted, where the primary 
FH  golonger exists, and is lost by accident or force ; 
to guard agaist careless or wilful destraction 
of the written, in order for fraudulent purposes 
SJ. This is a point of so much importance to the | 
of the country, that I know 
shall be excused if I enlarge on it, andaddthe 
authority of jurists to shew—Secondly 
= © That, even if the words of the law should 
™ admit of a doubt, neither principles of law — 
nor precedents can be found, for admitting the — 
proof, under such asare disclosed 
by the present case. 
i» First. Let us take the very: high authority; 
Pothier, Obligations; no. 815, quartoedit. He 
puts-tbe.case where one has lost his papers, by 
“the. pillage or burning of a house, parmites 
quels étoient les billets de ses débiteurs. This, 
he-says, is a cas fortuit, which admits the intro- 
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that this fact of the*biirning, or the pillageigp 

the hougé mast first’ bé admitted or proved, 
Why will this admit the ‘proof “Becausg 
& House with its contents, of 
pillaged of what was in it, and there is proof @ 
that he tised to: keep‘his papers there, 
a strong presumption that the papers were 
or cofisumed. Bit the burniig or pillaging@t @ 
the boise alone would not be sufficient, ifat 
were proved that he saved his papers, or that a 
he kept his papers in another plaice. The 
burning of a kitchen would be no’ proof of pre 
‘sumption of the loss of papers; because they am 
hot asually kept there. There must be a pre a 
bability resulting from the circumstance stated; 
not a mere possibility. It is possible LE my oq 
have kept my papers in’ an outhouse ; yet the 
burning of ‘an outhouse Would taisé no probe 4 ; 
bility of my having lost them, even if I should ay 
‘myself declare they were lost there. It is poe 
‘sible, that after the plaintiff had received they 
note from the broker, he may have laid it 
‘the counter and that it was-swept in thefire 
‘But it is also possible, nay it is most ptobablé, 
‘that he put it in his pocket. After the delivery 7 
“#0 him, there is no evidence whatever, of ‘aig | 
‘species, except his own declaration and his‘own | 
bringing the suit, which is expresslyex 
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and the reasoning of Pothier, in the latter, part 
of the same article: “if he (says that learned 


jurist) who, wishes. to , introduce. parol proof, 


only alledges that he has lost his deed, without 


proving apy fact of inevitable necessity in. 

| majeure) by which he lost them, he cannot be 
‘admitted to. prove, by parol testimony, that this 

deed has existed ; otherwise, the. ordinance. 


dded as proof, both by the words of 


which prohibits. parol proof, to prevent the, sub- ; 


-ornation of . witnesses, would become illusory 


| for, if one wished to substantiate a. payment or 
| a loan, which had never been made,. by, paral 
testimony, it, would. not be more diticat. to 


‘suborn witnesses to swear that they had seen the 


| ‘obligation or the receipt, than to swear that they | 


dq bad seen the money paid.” I quote this opin- 


ion, not only. as the opinion « of a learned jurist, 


code. In the 10th Pandectes Francoises, 360, 


( 


| but as the source from which the text of the law 

«itself was taken. Napoleon code is word 

| for word the same with the first part of the cor-" 

_ ‘Responding article in our civil code, above re- 

ferred to, cas gue la créancier aie 
qui lui servoit de preuve. litterale, 

cas fortuit, imprevu et 

Pane force majeure.” Thus far the Napoleon 


ordinance of 1667 is quoted, as being in 
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the origin and exposition of the law. Our code! 
enacts into.a positive ‘law the commentaty of 


Miexor. Pothier, and strengthens the doctrine’ by 


ing, “ but, in this last case, in order ‘that we 
judge may admit the deposition either of two, 
or of a single witness, to supply the loss of the | 


title, the fortuitous event which occasioned | 
the loss of the title, which formed the literal 
proof, must be established.” This, one would 
- think, would be sufficient to exclude the testi. 


monial proof, until the loss of the deed is estas 
lished. But the legislature, anxious to- leave 
no doubt, no possible pretence for misundér | 
standing its provisions, repeats and enforces 
the idea by adding, “for, if he, who requires 9 
be admitted to produce testimonial proof, mete 
ly alledges that he has lost his titles, withoat | 
any fact appearing, or overpowering force, bya 


_ which he has lost them, he cannot be admitted) 


to give testimonial proof that those titles exist) 
ed.” In looking into the Pandectes Francoised | 
for an exposition of the article in the Napoleot | 
code, I find nothing but these emphatic words, © 
«for the exposition of this section, see Pothier’ | 
Treatise on Obligations ;” and, on referring t | 
Pothier, I find that our legislature have eniella 
his explanation into a law, and ‘that — 
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that the loss of the deed should be éstab- nesta District: 
lished, that is fully proved, before the proof of 
of its contents can be admitted. Again then, 
ask, is the loss established? Is there, in the 
language of the text of the’ law, any fact: or 

dverpowering force made to appear, by which 

| lost them. The court surely: cannot 

think, that the expression in the French text of 


the’ code par lequel il aurcit pu les perdre, 
. js to be construed in its most extensive gramma-— 
tical meaning, without any regard to the an- 
tecéilent member of the sentence. If any thing, 
by’which the title might have been lest, bea 
@  sifficient reason for the introduction of verbal 
proof, there is no possible disposition of the 
Writing, that would not allow it. It might-have 
been Jost out of my pocket, out-of. my house, 
outof my hand. But-the text is not thus.loose; 
the sentence must be taken together. Il faut 
 quele cas fortuit, qui a donné liew a la perte du: 
titre qui formait la preuve litterale, soit cons- 
tant cor si celui qui. demande a étre recu a 
Ja preuve testimoniale, allegue seulement qu’il a 
perdu ses titres, sans qu’il a y ait aucun fait de 
foree majeure, par le quebil aurcit pules perdu 
wnepeut pas étre admis, Whatthen, by 
_ this text taken together, must be proved?) Not 
by-which the title might have 
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bat the cas. fortuit : the fait de | 
—~~ majeure, by which the paper mightihave 
lost.. return, theréfore, armed with this 
Maser. tive, clear, unequivocal text, to the position tha | 
a.loss by a cas fortuit, a fait de force majeune 
an unforeseen accident and overpowering for: 
must be proved unconnected with, expressly & 
exclusive of, the party’s allegation, before teg:) 
 timonial proof of the existence of the 
of the’written proof can be legally admitted) 
I invoke the importaut provision. of 
Civil Code 4, art. 13, Where.a law is 
and free from all ambigaity, the letter of 
not to be disregarded under pretext of 
ing its spirit.” And I ask, what is more cle 
and unambiguous than the words of this. law 
requiring proof of the loss; and no loss but 
accident or force will avail. The law is wih 
in this restriction; but wise or not, it is sium 
Yaw. And if court can say that the 
of a note to the owner, under such circatheg, 
stances as in the present case, is « sufficiesl™ 
proof of loss by-unforeseen accident or ove 
powering force, I know of no law whose ‘pres 
visions, under such a latitude of | 
edn be carried into effect. | ow 
‘The Napoleon code is, as we have seen, the 
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OF ‘THE STATE OF LOUISIANA. 


side’of the argument | espouse, as they would : 


be were their law as fullas ours. Yet these 


decisions goto the full extent of my argument, 
and in case, containing mucly greater ppoba- 


bility of loss, they refased relief, because it was 


not proved to be by force majeure or cas fortuit, 
asthe law fequires. In 3d Sirey, 227, we- 
have this quéstion stated under the tile preuve 
testimoniale. La perte d’un acte nowoceasion¢e 


par un accident de force majeure, peut elle étre 


prouvée par témoins? The negative, he says, 
has been decided in the following case: 

_ Meyroux sold a farm (metairie) under a 
pacte a remeré to Gaube, redeemable in twenty 


| years. The vendor’s heir, within twenty years, — 
- ites Gaube, the purchaser, to receive the price — 


and reconvey. Gaube appéars and offers to 
prove by witnesses that the vendor had re- 


pounced the right of redemption. This proof, 


rejected in the inferior court, is permitted on an 


_ appeal, and a preparatory judgment is given 


whieh the by wit- 


— 


That afr. the wring bee 


at'wants the second and third repetition of the east'n vistrict. 
onacting clause, which is containedin ours, ‘The 
decisions ‘under it, therefore, might reasonably ee 

‘be supposed to be not quite so favourable to the Mionor 
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District. executed..under private signature; by vii 7 


the ight of redemption was renounced... 


That it.was addressed to the purchasoy 


Musson or to some’ other person, to be delivered tohim 
That it was. seen and. read by sever 
persons, who knew. it, to be written and signed 
in the. handwriting of. the vendor, and. that | 


contained the said renunciation. — 


4, That the renunciation was te al 


lord. of Roquefort pour Vinvestir, who kept 
some time, and who said it was mislaid or losh @ 
‘These facts seem to have been fully made 


out in proof. The. cause was fully debateds 1 
the court of cassation. declared that the proof 
‘was inadmissible, in language that applies i 


more strongly to this case than. to the 
before them. 
“Considering (they: that the law ing q 


excepted from the rigor of its prohibitions the) 

eases of forced deposits, fires, tumult or ship: 
wreck, and that the jurisprudence, which.added 

the case of the loss of a writing, is conformahlé 

to the spirit of the.ordinance, and to the dig 


position of the Roman laws, in forbidding testix | 


‘monial proof of. the contents of an act in 
ting unless there should be added to it thatol @ 
the accident of force mzjeure, that caused the 


‘ore here testimonial pet 
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@ tion to this proof. They go on, « Consider- 
|. ing that, if this opinion was sanctioned, the dis- 
. position of the ordinance would be continually 


eluded ; the most important and authentic con- 


= tract might be easily annulled by means of two 
| witnesses, who should depose that they had 
geen a pretended act, the handwriting of which 


it would be impossible to verify. They, there- 


fore, reverse the judgment,” &c. 


vin N4 


of the renunciation has been admit- Fast’n District. 
ted without even an allegation of an ‘inevita-. —_ 
ble. accident, (cas fortuit) &e.” 
| _ As far as this is applicable can any thing bet- : 
ter suit the case before us? Nagel does not 
' pven alledge, as much as the plaintiff did in 
the French case: «which note is lost,” is_ 
__ every thing that he takes the trouble to tell the 
eourt, on the subject. The plaintiff, in the 
French case, goes further, and alledges and 
proves that he, put it into a third person’s 
hands, who cannot find it. Nagel, on the con- 
trary, proves that it came to his own hands, but ~ 
of what has. become of it, the court is perfectly 
ignorant. A “number of witnesses had seen, 
read, and remembered the contents of the re- 
2 nunciation. Yet, because the accident de force 
‘majeure was not alledged, they pay no atten- 
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Districts “Moreau, for plaintiff. the civif ‘ 


April, 1820. rae 


does not in what manner ‘the forte 
us event, occasioning the’ loss of the litte} which 9 
the fiteral’ proof, ‘must be established, 
is proper to recur to the laws, from which i 
‘part ‘of ‘our statute is derived, add the 
who have treated of the matter. . 
If ‘one, who procured a receipt for 
ment, has lost it in consequence of a fortuitom a 
event, asa conflagration, shipwreck or the 
we order that he be permitted, if he prove tip 
Tortuitous event, to produce Witnesses, who tity 
as. to the payment 5 ‘that he may 
‘the | consequences of the loss of ‘the rectipl 
‘Which he had procured. ‘C. 4, 20, 1433 Hil 
Conflagration and shipwreck not the 
‘cases, ‘in which the ‘party is relieved, ‘butall 
like‘ cases’; it suffices that the event a q 


“fous one. 


Yn ‘some decisions it is 1 


‘when i it is not declared that the loss was occe 


by fortuitous ‘event, ruin, ‘cont 


Bration or ‘shipwreck, ‘testimonial proof 


be received. Bat it would be to stick too 
“Ty to the letter of the Taw, in an équitable ‘cast 


‘to adhere ‘stricily to thei : it ‘is true’ that dle 


sicut inigum est, ‘speaks ‘only of'a conflagration, 
but the principle has been extended'to | 
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of a paper, | suffices to alloy the 
7 testimonial proof: as, the circums 
defendant’s note was handed to the Plainti, in 

. a moment when he was bnsily engazed with a a 


ia 


TH STATE oF 


toys gases, which may happep, according to the East'n District. 


Daxty, preuve par temoing, 


ine acgidlents which for tujtously happen and can- 


_ The law cited by Danty, from the cole says: 


‘pe 
Mrexor. 


| be foreseen, as an irruption of thieves, a 


not give r rise to the warranty i bone, fidei ac- 


, tignes : therefore, the creditor i is not ‘responsible 


for things pawned which are thus lost, | nor de- 


e parties agreed ‘that the loss of the pawn 


ae from his action to recover the loan, unless 


ould liberate the debior. “0.4, a, 5.8 


Tot, 66. 


: fs A comparison of these Roman laws with our 
. own, § shews they all agree that it suffices that ‘the 
fortuitons event should ‘be roved, without 


saying in what manner the fact 1 is to be estab- 


ighed and Danty clearly shows tl that any 


or fortpitous | eyent, which pay occasion the 1 


r eer 


pumber of persons, may be considered as one 


authorises fhe reception of testimonial 
As to the mode, in which the , event ip to be 


a sagt 


1 but lit fe ie is to be in th e 


nce that the 
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art. 1348; has a disposition similar to 
in ours; i. e. that there is an exception to the | 
rule which requires that all obligations abevaae 
the sum of 150 livres shall be proven by a wikuy 
ness, in cases in which the creditor has lost they 
title, which was his literal proof, in consequence.” , 
of a fortuitous and unforeseen event, 


“on 


force majeure, vi majore. 


Before the promalgation of the 


code, the same exception had been established; 


by the construction given to the third article of 
the twentieth title of the crdinance of 1607) : 

which speaks of testimonial proof, and the ade 
‘mission, in case of a necessary deposit, ona come 
flagration, ruin, tumult, shipwreck or other un | 


‘foreseen accidents. 


Danty, treating of testimonial proof, 
loss of the title is alledged, makes the followe om 
ing observations.. The deposition of witnesses, 
is to be received with great caution, and ought : 
only to have weight when they prove thems 
— loss of the title. For, if the witness declares | 
only that he was present, at the execution of @ 
the contract, and details all the clauses and cons 


ditions of it, without saying any thing of the fal 


_ through which the loss ensued, or speaks of if q 
in vague ‘and leose terms, there can be no doubt # 
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tis deposition id Of ho ‘avail; on of 
the prohibition in the ordinance. Therefore, 
those who alledge the loss of a titlé; fraudu- 
ently, in orderto prove its contents by witnesses, 
oaght not to be heard. It is then necessary | 


that the loss of the title and its contents be prov- 
en, 80 that it may be evident that’ there Was 


3 a written title, what it'contained, avd that it was 
Tost. Preuve par temoins, 423, 424." 


“But the proof of the loss Cannot be ‘expected 


to be made. with all the rigor, with which other 


facts must be established. A direct and posi- 
tive proof is not required, which in miost cases 
cannot be had; but indirect _ ad 


proof suffices. 


Danty, in the. part of his cited; 


| ‘ges himself thus: but it is asked, how is the 
‘proof of the loss of ‘the title to Be made ? 
Must the witnesses expressly declare they were 


present when it was taken, burnt or torn: or 


it Suffice that they speak, in general terms, 


| of the loss? The manner of making this proof 


is well shown by Cynus, Bartolus. and other 
doctors, who say that it is not required that the 
‘witness should depose precisely, as to the man- 
-, her in which the loss happened: but that it 
does suffice that’ the witness depose he hither- 


to saw the title spoken of, that he read or 
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heard, it read that he, the place in, high 
the party used to keep bis papers, and 
since. seen the building. burnt, pillaged, 
that the pregs, in which the papers were, 
broken open, and its contents taken, disperyedy! 
--burnt,sp that it ig presomable that the title 
question was destroyed, with the rest of the a 
pers thus is this proof to be made; it consid 
of two partes that the witness knew ‘the ace 
which the title was kept, and saw it illaged, § 
burnt, &e. Preyve par temoins, 426, 
 Desqniron, who treats of the same mations | 
according to the principles of the code N fapo. 3 
leon, has, literally copied this pastage, 
Danty’s treatise, | 
The defendant’s counsel speaks not with 
wonted correctness, when he advances that po 
sitive and decided proof of the loss must preg 
cede the introduction of testimonial proof. hee 
rect and positive proof is indeed noes Sif of the 
fortuitous event, which occasioned the. loss, bul 4 
not of the loss itself; for this can only be “a 
out.by conjectures, 
» Desquiron, speaking of the Roman law srhiell 
we haye cited, C. 4, 20, 14, observes that : 
follows from the text that testimonial proof 
vot to be received from him, who alledges the = 
hie Gifle, withous proving even | 
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wa it. A dettee of thé court of casei. 
tion of the severith Ventose, -in the elévetth 
year, reversed two judgments of the’ court’of ‘the 
epittment of Girohde,ia prodf 
he Was admilted of the Yoss, without proof of ‘thie 
‘event which was alfedged to-have occasioned ifs, 
besides the Napolton code settles: 
-Preuve par temoins, 368. 473. 
This is the décree of which the 
counsel seeks to avail hitiself, to show ‘that the 
(plaintiff bas not made the requisite proof of the 
fortuitous event, which occasionéd the toss uf 
thie note. ‘They referred us to Serey's Collee- 
‘tion; in which the decree is preserved. Fa 
"Merlin’s questions de droit, verbo Prewve 126, 
have the whole details of the ‘case, 
the’conclusions of this‘celebrated “jatist, which 
were the basis-uf the decree. 
addressing thie court of cassation, Merlin, 
the iinperial’ attorney near it, spoke ‘thas : 
The question which presented for ‘Your so- 
is, whether testinionial ‘proof be adinissi- 
Ble to stiew that after the ‘execution: of ‘a ton- 
‘tract’of ‘sale, before'a notary, in whith ‘a right 
‘of tedemption wis reserved, ‘the vendor 
“nounced this right by a privafe act, Which ‘ids 
“Deen held, seén ‘and read by several persons, 
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East’n with, after iceeping it fora while, declared 
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—~ had mislaid it.” After having thus established | 
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the facts, Merlin developes. the principles of 
law respecting it, and conclades, “ Lei us wells 


notice the condition, on which the Roman, law | F 


allows testimonial proof of a fact, which. the. law | 


requires to be proven by.a writing : it is that#i™ 
_ be previously proven that the writing perished 
by accident. Casu qui probatur, causam: 
vemptionis probantibus, say the Roman 


which are, in this respect, the model of. our 
legislation. | Before all these, the loss of the 
instrument is to. be proven, and, in order that) 


any evidence of this may be. received, the log 
must be alledged to have been the consequence 
of an act, of violence, vis major, a fortuitous 
_ event. This-act of violence, vis major, fortiy 
tous event, must be firstestablished.” | 


This reasoniag of Merlin shews that the de- © 


fendant’s counsel, in. this case, vainly. seeks fo : 
avail himself of the circumstance, that in the @ 
Freneh text of our code, similar to the corres: 4 
ponding part of the Napoleon code, it is “7 4 


that the loss of the title ought to be the conser® 


quence of an event, fortuitous, unforeseen, andl : 
resulting from an overpowering force, to contend | 
that the event ought to have these three charage | 
teristics. Merlin, under the empire of a a 1 
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fieciscly Worded ad bur éode, 


beforé this Court by Cecile 


Neither allegation nor proof was 


Act of violence, dverpoweritig force, 


event, ot any accident Whatever, that 
fidvé décasionéd the loss of the preted. 


déed of of Meyroux. was 


alledged”that 4 had said, 


We ‘ulistaid ‘the deed, while thié. 


We! Mie essential fact, was not proven?” 


hat Pediilts front the décred of the 


@ of cassation, which Feversed the jadgment, is 
that proof ‘of the cotitents of an instrymeéat is 
Wot to be alowed fill the éevent which occasion 

@d its loss ‘be out, 
© Cad tt be that the present plaintiff stands 
fi’ thé ‘prédicament as the plaintiff Was 
the’ French tase? “Did not Nagel altedge 


aiid the fortuiteas event which déca- 


thie los’ of Mignot’s note? TW a mometit 


_ of hurry and bustle, surtounded by many pet- 


‘Pons, eagerly engaged in another affair, the 
was handéd 


dgel, and he 
vii. 


iinet as to convey the idea, that’it 
that; “tie event “have tie 
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1s)it incorrect to say that these cir torn 
cumstances may give rise to a presumption thai 7 sho 
the note was dropped and lost? An answer in 
“Miesor. the affirmative to this question is,in conformity. } 
with the principles» which regulate caseg 
the present, According to these principlesdi gya 
and. positive proof of the loss is not tole 
expected, but only fact from which thelog 
_ may fairly be presumed. If it were otherwise, | 
testimonial proof could hardly ever be intg | 
duced ; for direct.and positive proof of a he 
‘is very rarely indeed to be made. _ es 
_ The court will attend to the nature. of the 
paper, and the circumstances that attended the 
loss of it. In questions like the present, be 
cumstances are not unimportant. 
Merlin, in the case cited, observed ‘thatig | 
discussing the point, he did not forget that he = 
was before a ceurt of cassation, not a court of 
. appeals: hence, he laid aside particular cit 
cumstances which, in a court of the latter king © 
would suffice to reject the testimonial proof : be 
would not, therefore, mention the imprebability — 
of a vendor renouncing, without reason i | 
without consideration, his right of. redemptions 
that he would do so, unsolicited, in the abseng | 
of the vendee ; lastly, that the paper, after 
having been sent to the latter, should have re- | 
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| into the hands of the’ former,. and that’ it mista | 
| should be transmitted to the lord by the vendor. wa. 
clear that if Merlin had 
fe, before a court: of ‘appeals, he would ‘have’ 
availed himself of the circumstances, which’ 
théwved the improbability of the alledged loss.’ 
| ‘nthe present case, what interest could the: 
| plaintiff have in feigning the loss of the ‘note ?- 
Willit be suggested that he might transfer it 
toa third person, and thas’ obtain ‘its amount’ 
twice >. The note was not ‘payable ‘to’ order, 
andecduld not be negociated without a formal: 
actof-transfer, notified to the debtor. Civ. Code, 
969, The defendant dues not alledge 
that he received any notice, and the payment’to’ 
“Another striking circumstance the manner 
in'which the deferice is tade in ‘the case.” ‘The 
exiéténce of the riote, inthe hands of the plain- 
tif, ‘a short time before the institution/of the pre-. 
is beyond a doubt. The defendant 
idnot plead that the: note existed once, and 
thit'‘ie had paid and torn it. Had this been the’ 
case, the court would perhaps feel great reluc- 
tafice‘in’ admitting testimonial proof ; for it oft-— 
enthappéns, indéed it is so pretty generally, 
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of..4 note tears it, after pavingiyy 7 
Wwithont having taken a receipt therefors 
said the general issue, in ‘practice, -admitsthe 
proof of any fact by which the 
may have been destroyed, as: payment, set-off 
or release, &c. Admitting this, which is. not perm 
haps clear, is it possible that, shocked: atthe 
plaintitf’s temerity in demanding'a second pay. 
ment of the same. note, the defendant .wouldingh | 

have shewn his indignation, and been indacadtg 
expose the turpitude of his adversary 2.) 
defendant could not plead payment. 
particularity of the details of Melas’ 
ny left him without any hopes 
that head. “He, therefore, thoaght it 
deny the debt, or the existence. of the 

which is the evidence of jt, gs 
' ‘The nature of the title, which is the ground 
of this action, ought to.ba considered, as, maliog 
a favorable exception in favor of the, plaintiil, 
It would pot he proper to, be as difficult, toad ® 
testimonial proof, in the case of the logs 

promissory note, or bill of exchange,; 
that of the title, deeds, of an estate, which amg” 
preserved with greater care, and ave; seldom eit) | 

posed to. removal, while notes of hand aad 
bills of-exchange are. kept in incessant citeula 


tion, constantly passing from ong band 


3 
| 
vail 
is | j 
| 
+ 

3 

| 
| 
| 

| 
| 
| 
| 

| 


OF THE: SPARE ORVLOUISIANA. 
veyanen,to distant.parts of the world... 
tranamitted, epelosediin: a letter Nsom 
ign which: miscarries,. will mot evidence: that the 
of pub in the :post offiee, withthe de- 
clardtian-of the person. to whom it wasidirected, 
ie that! itnever came'to his hands, authorize tes- 
 timoniad ‘proof of the’ contents of the note or 
% hill; notwithstanding no fortuitous event, no 
@ gterpowering force, no aceident:is:. proven to 

have befallen, which may have occasioned the 
Will the holder of the bill-or. note, in 
case, lose his right of action? Will. it 


pot)suffice that a plaintiff in such a predicament. 
ptove the inclosure of the bil} or note in the 
ter; and the delivery of. it into the post office, 
if the person, to whom it ‘was directed, be inca, 
pacitated, by interest, fram testifying?’ Losses 
by miiil, though they sometimeshappen, are not 
“establish even very trifling obligations, and the. 
‘counts: are extremely rigorous and admit, -with 
the. nimost circamspection, testimonial. proof in 
ythe. case, of the alledged loss of paper.. The 
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bill of exchang) adr; on a. tenderop 
‘of the ‘payore 
We are; therefore, to understand the princia 
ples which: so:trictly demand. proof of fértde 
tous event, or overpowering furce, conflagrations 
shipwreck, tamult, &. by which a/titleis losis 

- to relate to the title deeds of an estate, or like 7 
papers, usually’ kept still and secure in a-boxor 
chest,.and which from the undisturbed situation @ 
to whicli their nature they are doomed; @ 
are bardly liable to be lost or-destroyed, unless 
the house in-which they are kept be burn) 

broken’ open‘or pillaged. Papers of this kindy’ 
from the unfrequency of their removal, cay 
hardly’ be thought liable to being blown of @ 
or otherwise) 


CASS INTHE SUPREME: court 


‘The object of the legislator; in 
timony on the suggestion of ‘the loss of the @ 
literal proof, is to prevent. parties, bythe prow 
duction of suborned witnesses, establishing) @ 
facts or obligations which to» estab-" 
lish by-any:bat literal proof. 

-In order that. the admit this 
proof (that of the loss of ‘the title) it is neces!? 


sary that the fortuitous event, which has occa*” 


sioned the loss of the titles be proven, constant) 3. 


For if he, who asks to be admitted to testimonials | 
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sien only. that he lost his. titles, with- gal 
opt,there be any instance of overpoweriug force, ww 
through which he may havelost thet, establish. 
a ‘he shall not be allowed. to shew by witness- Masson 
sites did exist.: Otherwise the 
ardinance of 1667, which forbids testimonial 
proof, in order to prevent the,, subornation. of 
witnesses, would be illusory. For, it would 
7 | not be more difficult to him, who, would. wish 
 toprove, by witnesses, a loan or payment which 
(9 be should not have made, to suborn witnesses 
|] deposing they saw obligations or. receipts, than 
(4 gthers deposing they saw the money. counted 
out. 2 Pothier, Obligations, n.781.. 
_There cannot be any doubt that, in Bunce, 
proof of the fortuitous event, which occasioned 
| the loss of a title, is. rigorously insisted on, in 
@ all cases of contracts or obligations which the 
4 Jaw has required to be reduced to writing, in 
grder to guard against the subornation of wit- 
nesses: but would not courts of justice be 
more liberal, in the case of an obligation which 
|. the law permits to be entered, into by parol ? 
The case oft he alledged loss of the title deeds 
_ of, am estate, the sale of which, by parol, 
7 would be void, is unlike that of the alledged loss. 
‘| - of the receipt of a taylor’s bill, which might be 
by parol, to have been paid. A me- 
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_ that the act is lost, if there be other snfficier 


paid: T'may by witnesses prove’ the 
and tle Jaw ‘appretiends that T 
a witness ‘therefor. Why thén 
apprehend, if I took his’ receipt, the 
tion of a witness who deposes' that he “iw 
‘read this receipt, that fe Well knows it to beth 
the mechanic’s handwriting! 

Danty had very ‘satisfactorily treated” 
question in his Prewve par té*noins, ch! 19 
8, 18. He says, Cujasin thé #21, 
instr. makes a distinction, as to the admissid# me” 
‘testimonial proof, in the followiig case. If 
the affair theré was not ahy necessity of having j 
a written act, there is no necessity of ee | 


proof of the fact, according to the fifth law” r 7. 
this' title: for this law does not say, that prest a 
“is to be made of the loss of the fitlé ; but, iat 
the creditor must Iarient his loss prove the 
fact. But, in case id which ho writiig Wi 
“necessary, yet if 4 written act was’ made, aid 
be lost, although thé loss be proven, it will i @ 
‘avail, unless theré be proof of every thing 
tained in the'act; which is confirmed,’ 
By the third law of this’ title, ‘which 
“(provides thiat, although it We proven that the 
lost, “the proof ito it Wik 
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what was done, al:bongh there be no proof that 


‘when writing is necessary, if the instrament be 


be, proof of ite, Joss, and con- 
is then, clear, .on the. united. ot 
a Dany, othat.proof of the loss of the 
in cases of obligations, which the Jaw does 
‘got-require to. be reduced to writing, is not ne- 
‘Pessary, when. there, are witnesses. who may 
prove the obligation ; and it followsthat, under 
the empire of the ordinance of 1667, the second 
srlicleof the twentieth title of which required 
waiting, in every. case when the-value of theob- 
_ jest exceeded. one .bundred livres, aud under © 


‘that of the code Napoleon, the 1344 st article of 


hich requires it only in cases where the sum or 
one hundréd and. fifty livres, 
the loss of the writing is not necessary, 


ibthe has: witnesses who-may prove. eith- 
ad. 


Vou. vr. 


the fitle is lost. But, he speaks only of casesin 
ghidh writing was not, necessary to-the proof of 
the-fact disputed ; for a little after he adds that, 


Cujas adds, that it suffices to prove 
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since thé dBligdtion, of which’the note wae 
dence, Was, one which was’ susceptible of 
roof; two Withésses depose to the 
‘obligation, dod ‘onéof them shows ie q = 
ewer the first part of the plaintif s 
gument, because almost évéry rice: of it j 
tains some proof or'some authority to 
the principle, for which contend. * 
coutt’ will understand this the’ better 
again referring to the allegation of the 
fa his ‘petition, and to the’ proof; the’ 
tion is that: ‘the ‘defendant made promissory 
‘jnote for the sith 6f one thousand four hung 
eighty niné dollars ; that the’ plaintiff has 
it and that the defendant fefases to pay.” 
There’ is” ho ‘ex position ‘of the manners 
Which the happened. Yet, if understaiid 
‘the authority quoted, this is absolutely 
before any proof whatever of the loss 
admitted. faiit’done’ tdut ta’ 
de Pacte préuvte, et pour | 
mis.a en fairela preuve, il faut t quelle soit | 
“Tee. comme Ve ofel acte‘de violence force 
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the.» meaning, or the 


a charge or statement of the fact, pre- 
production, of ithe proof to.support it, 


gntisequivalent to.a statement im the petition, 


| .the authority then.relied op 


ppoves, must not.only,.be .proved,that 


here, was, loss, and. that it happened .either 


Typriglence, inevitable necessity, or.a,fortauitous — 


great, bat.the factof; loss, must be stated, in the 
"petition, together with a designation. of the par, 


and. its circumstances, .by,.which 


the Joss , happened. ,. Therefore, this, the: 


strengthens the defendant's 
plaintilf?s argument, the last, member of 


the sentence, partof which L have already quoted, 


telle,us faut.enfin gue cet acte de piolence, — 


quscette force majeure, que ceténenement fortuit — 


poient..constates....The, plaintif’s. counsek is 
goodeneugh, to.employ,Merlin to pleadithede- 


What then, shall we, thipk, 


gaya he, of the. judgment, &c,, in a-case where 
party did not BOR alledge, either say 
violence, or inevitable pegessity, or for-— 


event, by. which the paper 


content themselves. with, alledging that. 


ci-devant seigneur had said , that he had lost i 
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by any other means. ‘Metlin’s case wad’ stronge 


er; for there the ci-devant nobleman wad proved | 
to have said that ‘he had lost the paper 
‘ease before the’ court, “it is otily the 
himself who'says’ he had lost it:“he ‘has 
even the of a witness to rely 
then be justified in adopting: Merlin’s 
this then is a case, if ever. ‘one existed, 

"Therefore, in this also the 
strengthens the defendant’s‘case. 

Departing from the written and: 
unbending rule, which our code presents, 
Plaintiff’s advocate’ thinks he can have 


this then wis case, if ever one: existed, a. 
ject thie proof,” &c. Change thé 
parties, and the court might 
argued for Mignot; the plaintiff 
ledges ‘nor proves any act of violence, any ing 
vitable necessity, any fortuitous event; ‘ahy 


advantage by recurring ‘to the French ! 
anterior to the code, and to the commedtaney — 
upon them. Letus see how he sicceeds 


ty, on whom he relies, says “we must 


the deposition of witnesses on this Subjéot’ Wil 


great caution, and. they ‘are not proof 
state ‘the loss of the paper ia 
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fatticalarly to the'loss of'the paper, and at the 


a 
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be 
at 


declare what was contaied im it.” 
remainder of this authority’contains the 

gime*doctrine, atid thé only difference Ffind in 

fromthe’ law which’ must be ourguide, is 


barns 


‘fist our’courts are bound to make'the*proof of 


the loss # preliminary to the introduction-of the 


‘contents ofthe deed ;whereas,Dan- 


yy utider the ordinance, seems to: think they: are 


be” admitted” ‘simaltaneously. But: thiesis 


digpute:about words, becanse even ace 
to-him the proof of; the contents.cannat 


 tvei'the legislation of the ordinances-and thie 


@borées under’ them “is favor,andthe | 
learned counsel must excuse me-if once more'E 
‘epeat my formula, that the 


fits ‘Strengthen the defendant’s case. 
. Leaving: hiv’ anthorities, retarn’ 
Wission of the plaintiff’s ‘counsel: ‘He frankly 
‘what indeed the clearexpres- _ 
the forced him to acknowledges 
‘that'the’single allegation, made by the plaintiff, — 
lose of the paper, was not sufficient. 
far from acknowledging (he tells us) 
proof of this*fact, mast be rigorously 
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‘Neon teflection, that in many:,cases, positive 
the of ‘the paper: woulda % 

“the learned,counsel de paris: frou 
the-Jawj;and of course, from 
racy inthis reasoning. law,.does not 


quité this impossibility, nor -heve.I been, 
‘reasonablésas to contend that it does... The lag 
positive: proof, of tbe 


occasioned the loss. of the title, ‘should be e 

And immediately after, ‘if, he 

atledges-that has. lost them, he cannot : 


Buti this Yelativesin Breach-per leque 


‘actual loss; but a foriaitous event, an unforese 
accident; or an inevitable necessity, by which 


. ‘possibility tor even hardship. 
admit, and have: admitted, that alk the candy 
quoted by the plaintiff, came within the spirit 


fers to the antecedent fait | 
So that the:plaintiff is not obliged.to, prove 


lost... in, complying. will 
disposition of the law, there is neither img 
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the proof. as,’ that 
where the’ plaintiff kept his papers, that it'was 


that itis probable the paper in questians which 
was with the others! in: thats plade,»wasi also 
dispersed and:torn, positivei dix | 
“rect proof-of the event,’ and circumstantial but 
strong presamptive proof of the loss‘by-that aceiv. 
dent) is-all 1 have required. inothe pres 

and. it-istnotiiquite candid for the 

plaintiff’s connsel.to say as he doesythateH 

been correct, when I maintained that-divect 

| -andy positive proof was: reqairedsof ithe Jost 

| This ie the less excusable, as-I have endeavor: 

edto- maintain the reverse, as-my position. 

court will there find that, speaking on thissub; 

ject Tsty,-he must prove. the lows. Lam 

in the same manner, thatany, other fact 

inproved 5 by evidence, either, positive or@ity 
@umstantial : and again, 
fist that, this proof should.in all 
it miust be such.as will induce.a presamption 
ofitheloss; uncognected, with any declaration — 

Inotead, therefore, of combating what Lhave 
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produced proof ‘of: the fortuitous event, 
foreseen’ accident, oF the neces 


whole force to shew that he has done that wha 
we all agree.to be necessary in like easesy 


which renders the loss a presumable event. ggg 


testimony: of Frederick Molas the 
delivered tothe plaintiff, ata time whether” 
Were a great many persons in his:shop. 


is all iv: the whole proof*on the: | 
‘this miserable’ penury of proof, 
find the-true.reason why the plaintiff’s counsi 
_ has-fouad it more convenient to entertain 
@@urt with complaints of the hardship, and 
impossibility of preving an actual loss by dire ® 


proof, than to meet the true*question of tie] 


¢ause, and shew that he had proved’a | 
event, or an accident, or an inevitable wecessiy 
‘which rendered it presumable. “Now, 
pately, the proof here, independent of the plaim 
allégation (which the law 
renders diréetly the reverse 7 


The witness gave him the ‘note ; ‘the presume 


tot that he still has it: 
‘where it would probably be'néither 


‘Risen moe effectanlly; bad he-directel 
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is By what proces of tate 
: peasoning is it, that.all these circumstances. con- 

| Suppose the note tohavo 
‘whe should have sued Nagel for it, andvom the 

 isial,: precisely thie evidence 
igitoduced, would it not have beén 
cient-to.charge him? ‘By 

gered reasoning then, Lirepeat,.can the sae 

be considered~as evidenee in one. 

case, that he has the'tiote, and.in the othety that 

not got it?.. Feeling, thesabsurdityof 

| 

2] 


thiejattempt, the-plaintiff hae beem obliged = 
. creaie, in his. argument, ‘a confusiom 
in, the: quiet.shop of Nagel, which 

| not'exist in the proof, in order to-introduce 

thepinference that, in this hurry and-confusiony 

the court into a consideration .of-the improbax — 

"bility (as itis called); that‘ he. should: conceak 

| the note, if be really had not lost it,;, Tothis 
Banewer first-; that. these considetations cam 
arise. from’ tile examination of-evidenee 
improperly introduced: For, if the proofefths 
foriuitous event, or inevitable accidents by which 


so 
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forbidden,.to’ consider . any. thing 
else. -Whether the note was:payable to orders 
whether; the defendant acknowledged it, or did 
not acknowledge ‘its éxistence what motives 
| the plaintiff may have fur alledging the less] 
are only’to:be enquired into 
that is done, which is the passport, and theem 
ly, passport of auch.testimony. ‘Po. ‘exemplify 

this: the plaintiff can thave no 
ledge the loss, says his counsel, becanse;!th) 
note was not to order ; therefore, he cannot hae 9 


passed» it to: another.. The amount is accep: 


tained; therefore, he cat recover no more-thay) 
we: know these facts’? they are’ proved) 
But, if the:proof ought:not to have been inte 
duced; how then? then, wevhaveong: 
things: Secondly, I say a plaintiff 
strong motives to conceal his note, and ‘trastitg 
the imperfect memory or corrupted testimony of 
witnesses to.supply: its loss. Things. may 
its “face, “which he would wish to-com 
cea) it may be for'anillegal consideration age 
what I 'closoagl 
replyson-this-head, by again ‘calling the attemt 
the consideration of the 
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 mattere ito which the plaintiff widlies:to 


| event, or inevitable neeeisity = 


«ems to place’ much reliance; and™which for 
that reason only, I'shail examitie with sone at 


Mlierwise, “I should consider introduced 
to endeavour’ to’ inake “ap By ndinber for 
+ the want of weight in thé ‘array of argament 
The prohibition’ to receivé parul proof 6fthe 
@ntents of a déed, whith it is‘alledged'té lost, 
4 | before ‘the loss be proved, was intended (uf tee 


4 
| 
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4 to preclude an evasion of the‘laws Which forbid. 
débls of a cettain’ natare to’bé proved But By 
Welling. ‘Bat if the debt claimed, Besuchaoue 
is’ might have been proved ‘without writing, 
then the féason ceases, and without danger | 
“the evils which the law intended ‘to avoid, 
hy be alféwed to introduce ‘testimonial 
These positions it is said, are supported. by 


and the passages he quotes f from Cajas, 4 


This always dangerons, if we would come 'to 
true decision or a text! of written law, 


firect it} to the “only materialquestion: instwe Dame 
wloss’beet proved either by a 


new point is whien 


the plaintiff) to prevent perjury and fraud, and | 


di 
bag 
\ 
¥ 
> “4 
x 


not material... But, where the dite 
is very great, it. is. traly bewildering 
aelves. very, mach, to pursue all reasanings 7 


that may been had on the subject. 
present,case, the law commented upon by Og] 
jas and Danty i in the C. 4, 24, 1, «if 
prove.in.any manner,” says that text, 
defendant is indebted to. you, on being: 
before. the president of the province, he | 
compelled to, pay ;,norcan the loss of. the 
gtrament, he ghiected, to, if you prove. by. 
"testimony, that he is. your debtor,” 
ie will be. perceived, i is the very reverse of oupyy 7 
and permits, what ours expressly forbids... 
is. in, commenting ‘on this law that,. the, digs, 
ion set up by the plaintiff is made by Dagy @ 
; for Cujas, according to the quotation. givag 


om, him, (for. Thave. not his work). contents] 4 
“himself with-enforcing the text of the Jaw, for ™ 


says, gel de prouver que la choseg 
ete faite quoigu’on Pas ame 
ait ete pendu. 
On this, Daaty i is of ‘that 
only to te where the transaction, of 
“which the writing is a proof. was of, necessity 
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00. it stood before.tie Napoleon code.. 
Civil Code, 312, (247).) There is, lastly, am. 
exception to the rules sid” dowarin.the forego 
ing attst, and 242d ort..whether the creditor 
has lest. the title. whieh served him.as.a/literal 
First) That no parol proof shall: 
@Secondly, That no such evidenceshall bd 
against or beyond what is contained 
4 the acts, or whiat 
ignce, or at the time of.making them, 
By the 247th art. then, parol th 
igiroduced to prove a sale, of. real, estate. or 
@ slaves, or to prove what may have,-been said 
anil agreed.on at.the time of the. ot: before. 
provided. the. loss be proved, in the 
manner directed by the article. Novother ease 
ip provided for, uo othervrelaxation of the law 
sontemplated by. our, inthe lob 


plaintiff, this head of bis argument, 


admit, that, were the deed alledged 


‘tbe lost-of the ‘sale of. house, or aclave, 


Qt eny other transaction required to be reduced 


to, writing, that the may 


A 
~ 
a 
> 
q 
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IN 


stich a datare ad might have been proved 


parol if-do-writing had | been then the 


loss “heed fot’ be'proved at‘all: 
But, we'are construing 
génerally’on all cases of lost déeds, and‘com 


taining no édch distinction, as is contewtled 


therefore a court that would make such distin! “| 


forsake the’ letter’ of the law’ where it is | 


biguous, atidér pretence’ of pursuing its 
‘But, if theré'were any equivocal expressions’ | 
this law Which would justify us ia 


into’its Spirit, it would be uo difficult task 
shéw that by admitting the distinction contended | 


fiir, the principal objects of enacting the law 
would totally onion not | 

naked to B. of plantation and slaves}. 
but in reducing it to writing some material ott 

pulation ‘tn favour of the-veridee, which had been 


verbally made af the time of concluding theBare 
Omitted ‘in the acts ifthe’ 


the sale, he cannot give evidence of this 


~ 


tion must legisiale, which is not only forbidden: 
by thé nature of judicial functions, but expresiiy 
by statute, where it is expressly forbiddedtp 
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ils witnesses to prove the bargain; there it is. 
conceded, by the plaintiff’s distinction, that the 
wetimonial proof. cannot be adwitied without 
proving the loss of. the act; but A. makes ang 
 ther.covtract-with B. relative to any: otheriob- 
ject which might be proved by two witnesses, 
. without writiug, for instance, for the building of 
but for greater certainty theyparties 
| daceall their covenants, to. 
| circumstance takes.place-as in the preceding 
 qipposed case; astipulation relativeto thepays 
‘ment, orsome article ‘relative totheexecution 
ofthe work which was agreed on verbally, 
 nptirednced to writings the party:wantingete 
 gpply this omission by verbal proof; cannot do 
it,if he produces the act; he, therefore, alled- 
| gesit is lost, and without any proof of thefact) = 
according to the distinction, taken bythe plain. 


"yond the contents 


4 _Whatpassed at the time of making it 
q@since. He may 
every, other. fact attending on 


the. weight:of parol proof... Now, /Laskewhat — 


possible difference , is there, between. the. two 
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tinction, more especially aa:they have 


wi 
Thestrues rule this, that althongh 
 incertain cases, trast | 
conventions to: the meznory of witnesses, 
yet for greater certainty they may (\hough 
to allithe nules:for ‘the 


written agreements; : and theie constractiongy 
it appears. to that;it- would be a strange 
argument: to.say, that none: those rules 
_ in cases; whereit would -have-bech 
patties to: haves contented without: 
Sappesey in the’case before pot; of ‘aw 
ment-for building a: sbip)i the 
in hispetition, that-an agreement was 
the work te be done in a certainumanner: and by! 
and’ on:the tral, the play 
writing. and thatthe writing had 
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there: were’many persons usta 
his adversary immediately havea tight to —~ 

inthis: case, the contract would have 

alibingh it not reducedto 
emiting, therefore, although was, am. not 
Mbligedito produce the ‘It.is,my. interest! 

this.writing because, Tknowshe witness 
forgotien a part that operates agninst mé.; 

for patt of (the 

ack ofit, of which’my adversary. has. no other : 
“the ‘prejudices, or the perjury ofthe 
 witeesses, if I do net: therefore, willkeepit 
in my pocket-book, and prove. my ease by 
testimony ?” “Phe court would Limagine, 
4 “wy we mast have ‘that, 

7 ease can afford. - Here thewparties havecreat: 
Migher evidence law: would have, 
“since there is written’ conttact, we will hear 
evidence of a verbal ‘one. Unléss:you pro- * 


fluce ‘proof that. the higher degree of evidence — 
lost, we. really cannot think that, be- 


ud 
4 
4 
; 


number of persons. were. present, we 


| manner prescribed ‘by plaintit 


CASES COURT 


, ought to give of its 

decision; of) 
in the caseof a suit brags ton the 
Binal contract, ‘withoat | mentioning: the writteg 
ois: broaght on the ‘written contract, on 
without even any allusion tot | 
for which it was biven: nor is that 
of the debt; than that the defendant ie er 3 
to have. made his! note whether -be owed 
Money for a tailo rs ‘pall, for mon ‘Tent, or fori 
any other cause, is “neither alledge nor proved 


gun 


distinction ‘could be edtablished, it could névers 
apply’ ‘to’ avicade: where! the suit as brought 
the' instrument itself, ‘which: is alledged to 
lost, not on the which it Witnessed: 


judgment was given dur this 
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Ma ARTIN, deliver ered the apinion oF 0 
plaintiff complaines,of the il legal. seizure 


) attached by a 


< of tam 
process. of a i against | the. fore 


of; 
* 


it 


he s statement of fay 


arrived in, the port of. | 
-Igdelphia, consigned to 


19th. No grember 1819) 
4 ‘teenth of December: she was purchas do that 
John Mear, On the, she attached, 
| the suit, c of K. Week, against wendor. On 
the Fabresry, A819, J, Week failed 
“and called a meeting his creditors, and ob. 
Mined a respite. Op the Sth of April, the pre- 
iptenygned in. the suite... 
the 18th of February the‘Teunessee was als 
q a the suit of & J. Montgomery, 


th A'ship sold in 
Pthe court, 


of t 8 Vv m tw 0 of the vendor, 


hisship, the Tennessee, by. the de endant, under may be, 
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the present plaintiff's vendor, snd on tl 
10th of March he-had judgment. | _ the 
«Ou the 13th of Aptilthe inetitateg 


prevails in’ thé étatelof Pemisylvaniayexs 4 
a when edatrolled’ the state | 
indiitutiog of thé présentrsuit and theigg 
the first notiteoPthe plaintitf’s claim receivedin 
and his’ firsteffort to obtain - pod 
session of te'ship, which remdihed in News 
Orleans fill sold by theosheriff, unden a consent 
her register arid te 
mained Meary’s Wie sale 
sale tratisféteed -theriproperty of thie: ship, a 
cording to thie law loci contrac ithout/any” 
actual tradition the deedruf sale ‘being 
there “a sufficient’ symbplical ‘delivery: That 
the case is be. distinguished! from’ that of 
Norris vs.. Mumford; Mottin, 20; inthis 
particular, that the thing ‘sold: was: ® shippt 
chattel, which frots! its 
abroad, and sometimes at Very great distance 
the ping sale: that for this reason all 
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the vendegbeitg of the first. I 
thas he transmit,her ta 


defendant’s) urges that the ship, 


having been ‘seized. “hy citizen of this state, Meneas: 
vithin ter jurisdictionyiis liewconnotibe 

@ court. cannot ive effect to the 


4 ttadition vis, necessary: for 
ihe transfer of the property...) ai jo fore 


people. “But; that even ‘under’.the laws, of, 


Pennsylvania, thé: plaintiff could. nope, entitled 
7 inrecover, Guilty, ofvvery great late; 
ches: in Keeping his the; 
apace of about four while ifprdinary, 
diligence: had heen’ weedy he. sighthave made: 

pointedly ou. his case; that if 
 tulfices to'refer to = 

théivendee{bad jtakem 
herythe in Philadelphiaga the pres, 


ent plaintiff uot hie affectedfthe second; 
was soldiiy, Meary; according tp our, 
a she must be. considered tothe 
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of bid “creditors "here, who 
“It. is, ordered, adjudged and. 
the Judgment of the. district, court 7 


ie, the ownes burt. This’ an action, ‘plait 
mayrecover the 
of the and a pelle aims da 
allowed, on the acount of its aby negl 
the de an 
Tt'appears from iw the 
that a gig were defend: 
ant, to go from the pet cuburb \. 
farther } but that, ditnin: g from 
thence, he proceeded distance ‘the 
iver, and, on his return,” the dhimal 
éymptoms of excestive fatigue and soon after] 
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bolevof 
care and attention, on..the of the 


de, fefendant, to the’ “property’of the: plhintiff, and 


of his use of it in different from the 


of their contract of hiring. le 


most, therefore, be considered. as. a, trespasser, 

aod responsible for all the, resultiig 

from his misconduct, which.we believe to be: 
the value of the:horse,;and ought 46 have been 

paid at the time. of the loss... 


ad bY thé parieh 'coupt,’ with from t 
demand ;.and although itis not'tistal, 
aud perhaps incorrect, to, allow, 
it may, be. viewed 


‘presniifption of ‘the want of-or,- 


For this amount, judgment has been 
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orn this cas#'there wad judgment; for the’ 
made ‘aw application for'a hearing, which 
See the ‘easly 
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a flicking late and decision, the © | 


if of the United States for the Louisiana District, is in- cai 


7 


CASHIN THE COURT oF THEU.S. 


erates va. THE FRANCIS § ELIZA. 


J. The libel, in this ale | 
ledges that this ship, owned by British subjects, Margarita, toJa. 


maica, the cap- 


and having then come from a port or place, in a ‘ainlanding there 


bringing out 


© eolony. or territory of his. Britannic Majesty, passengers, and 


fowit, Falmouth in Jamaica) which, by. the Amerian pore, 
laws of navigation, is closed again 


owned by citizens of the United States, though she’ did 


Sud attemptito enter. the port of New-Orleans, por Jamie 
contrary to the act of congress, “an on 


| “yIt.appears that this vessel from Lon- 


don in January, 1819, bound to Sonth Ameri- 


¢, and to return to any port in England, or for 


any port she might have a cargo for. She sail- 


and arrived at Margarita, having on board 
48 considerable number of men, intended to be 
= employed in the service of the revolutionary 


government in Venezuela. She remained there 
some months, and on the 8th of November last, 
sailed ; it is alledged on the part of the United — 


- Bits, that she sailed for Jamaica, and. by the 
Vor. vir. 
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INTHE COURT oF THEY, 


Court of Claimant that, her intended port was New-08 
leans ; but that want of provisions compelled 
Usrarss the master, captain Coats, nine days aftér 
ing Margarita, to stop a few days off Falmouth, 
in Jamaica, which port he visited, in his boat; 7 
that the vessel never entered the port, but ail | 


ed off and on, waiting the return of the master, 


and that, while.at Falmouth, be purchaséd‘éome ' 


and then sailed for New-Orleana’” 


In support of the libel, the log book is'tefen | 
red to. The entry made on the ‘9th Noveniber 7 


is in these words, ‘Francis and Eliza, captain 


Coats, from island of Margarita: to 
The next is Francis and Eliza towards 


‘maica* On Tuesday, the 16th November, 


the following entry is made, “capt. Coats de 


termined to send the boat ashore for provi: 
10 hove too with head to the westwards 


day light made all possible sail’; at 44, 


came on board and Shéwéd us the harbour 6f 
Falmouth ; bore up, and at noon captain Coals 
went ashore with the passenger.” On the £6th 


the next entry is “ captain Coats came on board 
and made all possible sail: at 12, captaim 


Coats went ashore, and passenger left the ship: 
On the 20th, captain Coats sent the skiff aboard \ 
with four*bolts of canvass, and two small casks | 


On the 24th, the 


pe, 
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On the 25th, the log bodk is headed; 

wy. Francis and Eliza, Coats, 

th, | New- Orleans”. Taw 
| & Bi,” 

ts. dn further support of the: Libel, isa pine 

il. uimiral: Biron, dated at Griago, Novem. 

r, ber 8, 1819, granting permission to capt. ‘Coats, 

ie ia the English ship Francis*and Eliza, to 


ced to the cclonies friendly to the republic ; 
| requiring those under his jatisdiction not ‘to in- 
} terropt him, and to aid - 
yespecthim. 
| that while ashore on the 46th November, 1819, 
| captain Coats made application to the officers” 
aval customs at Falmouth, to have his regis- 
| endorsed, which was. refused him, unless: 
came ‘into port ; and the notary cer-— 
tifies, that captain Coats considers it best (con- 
_sidering the great expense and detention jthat’- 
should arise) to_proceed to New-Orleans, and’ 
there report his:case to the British consul in 
_ 4 order to get his name endorsed on the register. - 
‘} Martin Thomas, a witness, says that he sailed 
with Coats from Margarita, bound to Falmouth 
imJamaica ; heard they were bound to Fal- 
| mouth from the people on board : heard no- 
4 thing about New-Orleans, till they came here : - 


. 
a 
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Court of U.S. lay. about. four. miles from Falmouth, 
~~ not anchor. This witness has: had a-quatealy | 

Tux Peancrs Captain ‘Loomis, of the revenue ‘cutter, 
passing down the river, hailed the Francis ald @ 
Eliza, and asked: where she was from ; theian:, 
swer was, Jamaica ;, asked captain Cuats, what 
he was doing off Jamaica. He said he wentin @ 
to get his name endorsed on the register, andtp @ 


& Exiza. 


@ASE IN THE COURT OF THE U.S. 


get a freight to England, but the crops not-com 


ing in, he did not get one ; he then determined 
make for New-Orleans for freight.. Captainy 


Loomis told him, he would be under the néceg. 
sity of seizing the vessel under the navigation 


law ; the captain then said he. went in for pros 9 
visions. Falmouth is a port closed to Ameri 9 
can commerce. On his. cross examination, he; 
says he does not know that it was the captain. | 
who answered his hail, though, he thinksd) 
“was, as it is a matter of course for the captaig, 
to answer, and it was not afterwards contradict) 
ed. He asked captain Coats if he would not 4 
have taken a freight at Jamaica, who said he | 
would have done the best for his owners. Cap-) J 
tain Loomis further says, that in nautical lan- 4} 
guage touching at a place is, standing im | 
close to the land, and sending a boat ashore, andy 
a vessel is said tobe where her papers ares: 


‘ 

‘ 
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be | her papers are iw the custom ‘housey/ 
Lieutenant Taylor says officer on U.Starm 
board of the revenue cutter) captain Loomis Tas 
} @ hailed the Francis & Eliza, she answered from 
Jamaica. Witness understood from the captain 
that-he had put in at Falmouth for a freight; 
1 @ heheard nothing of distress, but understood 
y | from the captain, that not being able to get a 
) @ freight at Jamaica he had come here for it: 
| 3 Mr. Chew, thecollectot of this port, was on 
beard the revenue ‘cutter on the 6th of De- 
cember last when the Francis & Eliza was 
bailed by captain Loomis and answered from 
Jamaica and it: heard no 
ower 
Oo the Peter Heinds; first 
"4 wale of the ship, was examined and says they 
} 7 firet arrived in Margarita with about 170 or 180 
passengers; continued: at Margarita and along 
{that coast till November, when they sailed for 
_ New-Orleans ; that provisions were very scarce 
| «6 there, and could not procure enough for a voy- | 
-age’'to New-Orleans ; got a barrel of beef off St. 
Domingo from an American vessel ; had acrew 
of 25; the beef went little way to support the 
| ‘wants of the crew, they were without bread ; 
~~ nothing aboard fit to eat but the barrel of beef ; 
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CASEIN THE COURT OF THEW, 
between St. Domingo and the east end of Jag q 
maica, fell in with a brig solicited:supplies, bul. 
could. net obtain any : proceeded on the voyage 
Tar Fravcis for New-Orleans, arrived off Falmouth. which’ @ 
& q 
was in the course: of the: voyage 5 the captains 


wentashore to get provisions ;, procured. twa! q 
barrels of pork, one: of flour and: some-yamg, 


and returned next day; went ashore agamfor 
more.provisions ; remained three or four ,daygs, 
he brought fowls, pigs, -&c. and a small quam 
tity of spirits, four or five gallons; and sailed) 7] 
immediately for New-Orleans. The island.of 
Jamaica was the first land they could make with: 
convenience and safety to get provisions ; they 
could get nothing at Margarita, and. livedon! J 
fishing, &c. about three weeks; he says there: : 
was-no.communication. between Falmouth and 
the ship; did not cast anchor, but stead off andy 7 
on;-The provisions procured at Falmouth wene, 
barely sufficient to.reach,New-Orleans: When 
pilot came on: board, had: scarcely any. The J 
first captain from London, was Stone, who died 


on, the passage; he was succeeded by the first! 9 
mates, who died at Margarita ; he does not know, 


the ultimate object of the voyage; he signed) 


articles, for South America; did not go tea 
Jamaica for any other purpose but to procurey | 
provisions to. his. knowledge ; they did not 


ce ne > 


see 


4 
4 
» 
4 
4 
: 
ql 
7 
| 
\ 
\ 
a 
] 
q 
j 


LOUISIANA DISTRICT. 


the accounts (see. evidence) show the amount of 
provisions gotten at. Kalmouth » were greatly 


| distressed for provisions at Margarita, they eat 


ghip’s bread at Jamaica: sometimes pork and 
beef, which were difficult to be procured : oatel 


not get provisions at the island. . 


George Glover says, the ageut 
‘passage to New-Orleans, where be intended to 


dome ; he is an Englishman, and did not intend 
to go. to Jamaica ; his intention.gvas to go 


Orleans to London ; he camevin this-¥ 


sel from London, and if he could not have got 
another vessel, he would have worked his on 
sage back to London. ad 


Drixon. was on On 


the'Sth November last, sailed for this port; had 
nothing but salt herrings to eat at Margarita : 


} eto: Falmouth, because they were’not boand court 
there; that they could not go in if they wished, 
peing to leeward and having 
Hacson says he wrote the og under. Ton 
the direction of chief mate, thesentrits 
©6were made every morning ; it would have been — 
D dangerous to enter Falmouth ; it couldnot have 
_been*done in the then state of the weathers 


. Feb. 1820. 
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Took two passengers at Jamaica, and landeda 


| _ doctor of some sort. When they arrived off 


Falmouth, were in great distress for provisions, 
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Court of U.S. could not with safety have made New-Orleaygil 2 
with their stock they Domingo 
Tan Kein says they continned time 
Margarita ;-had but little provisions the lat 

ter part of the time ; they were not on allowaties 
‘at all on the voyage : made St. Domingos git 
barrel of beef off St. Domingo or Guba, 
He believes the captain went ashore for prove a 

_ sions, and they were-as near in, as they could Et 
get when the boat went ashore: they had ah) 
ways something to eat, but the provisions were © 

Charles Jones Salmond was in Falmouth 
when the ship hove in sight; pilot boat retdtm 
ed and reported that she was. bound to News @) 
Orleans. Captain Coats came ashore and weit 
toa tavern kept by a relation, a Mr. Preston. @ 
He heard from the land waiter and searcherséf 
the customs, that she was from Margarita, was 7] 
an armed vessel and bound to New-Orleang) 
The same day, the captain purchased’ d 
provisions, which hé saw taken'to the wharfy 9% 
captain went aboard with Preston, and returi- 
ed to Falmouth next day; that the captain and 
witness attempted to go aboard, but could'nob 
Next morning about 40, he: descried the vessel 


from ‘the upper part of a house, and supposed 


t 
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| giles; they got a boat and boarded about’, of 
| es day, and immediately ‘made: sailfor 
New-Orleans. The-ship never entered 


at ‘hor was neater than about.four‘or 
ce 
“ot 


wiles. He was on the quarter deck ofthe ship” 
When bailed by captain Loomis; the:pilotane 

gwerediithe hail that she was from Margarito 

and Jamaica ; captain Coats was below. The 

cutter sent her aboardywith the 

lieutenant, who asked witnesg:whiere she was 
| from; witness: answered from Margaritay but 
went ashore-at Jamaicas:'The only 

part of the conversation-he heard was, captain 

 boomis asked Goats, if be would not have-take 

en freight at Jamaica. 


Emlin, ‘emarkel at Margarita 


woth’ his parcage to New-Orleans, a he 
tald ; did not hear that she was destined for any 
dther port; that they were short of provisions 


We ikcard capisin Coats say-on the voyage,'that — 
 be'would putin at any port to get provisions; 


fits, bot tad flowr, 


s@aptsia Thomas Coste, ways cays: the) ship. 
| hitch he came from ; that 


vil.» Te 


Feb. 1820, 
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“the Brancis Eliza’ telongeds that. they 
both uader the control.of-Gold, the agent, 7% 
desired witness to-take command of the 
which he did.on the 4st Wi 
Margarita ; that the, agent gave him froe 
to proceed: to New-Orleans. The agent the 
was. obliged to'remain to-arrange hig in 
affairs: not. sail from-Margarite, 

Sth November. Prior. to that, if he 
loaded. with;money, he could not have 
Visions from the shore. Every. morning the boat 4 we 
went afishing,; and-in fine weather, went.ashogg) 
with muskets to procure provisions. Left Mage ¢ 
garita with 45 pieces of beef ; gave the peapld 

te 

h 

0 

ti 

e 

1 


part of his.own stores. one cask beefifromia 
an American vessel, and gave. an order on Ry | 
Shepherd, of New-Orleans. Whea-off Je 
maica, had not more than would last three days} 
_ hove. too,off Falmouth, refused 4 pilot, saying 
he only. wanted provisions : went ashore and 
returned. with. a relation to. see the: ship | i 
~ not able to make arrangements for ship’s.prig 1 
visions” on account of the smallness of 
London ; returned to. Falmouth ship wae 
blown; off.and did not see her for two | 
he saw.her, she was.to the leewardiof 
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Did-not enquire for freight at Jamaica; if 


jad taken freight, he would have violated hie 
orders’; if freight had been thinks’he 
have done the best for his owners; he 
4 tad no written instructions from Gold, but wad! 
cerbally directed to proceed-to New-Ovleuns. 
(see. evidence) He took’ passenger from 
passage ‘was intended for New-Orleans. 
‘took anephew at Falmouth, at the requesjof 
his:coysin, and another young man who was) 
of amploy. Ho says that hy the-mavign’, 
 tiow laws of Great Britain, the captain is-oblig®> 
to have his register endorsed -on change of. 

Miaster-at the first port the ship arrives; it 
‘can’t be done ata foreign: port; the-certificate 
 @xhibited contains made. 


“Before we to examination of tthe 
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FOR THE LOUISIANA DISTRIOT, 


here: He was ordered by Gold to tke fright? cou 

st New-Orleans for England-or the contiiient.. 

obiginedd a-tetjen he RD. = 

from Margarita and Jamaica. 
4 the original destination of the ship his’ object. 

jn coming here was provisions and freight.”" 
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party: damnified has: a remedy against hid! 
| whose fault -has caused the loss, and althougly @ 
it may sometimes-happen that the person, from 


taliatorylaw. It-is intended to produce a gteat 
‘political effect of much importance tothe 
trade and navigation of the United States, 
is caloalated so to operate.upon Great Britaiy, 


induce her to relax frow her strict 

gid exclusion’of American commerce and JH 
gation from her ports:on this continent; 
the West Indies. » 
‘her‘own prindistos oak rales oft 
cision, on. similar subjects. the case of the 
it 

1 

i 


Beaver, (28th April, 1812, Dodson 155): 


to and incon 


atthe same time it mast be recollected: thaty ‘thie, 4 


navjgation laws are ‘of: great importoncey sid 


very inflexible in their. nature. "Fhe: vation 


benefit-must take precedence: of the profit: of im 
dividuals. -The: law presumes ‘too, that the 


whom the remedy be sought, is 


‘point of solvency able to make satisfuctiony” 
still that cireumstance can, make no. differenee 
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LOUISIANA DISTRICT, 


726 
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| Court of 
“there: vane’ circum stances itr 
would induce the court to regard themost ¥- 
favorable light, andéto stretch as far aw possible 
give relicf to the-owuers of thib cargos the 

patties have, thinks made out ofiper- 
innocence of intention: Under these cir- 
cawstances, it-is impossible not to'feela desire 
from the penalties affixed by law up: 
1 ‘on Megal importation but at the. same time; 
wust-be left open for+the:'violation of 
a the ‘high interests which the navigation act was 
intended to protect.” Hé further 
wae’ concidered presume, that. the- object of 
the statute could be attained than 


Feb: 1820. 


plea of ignorance. ‘Lam therefore, clearly»a8 

| lect the partics from the penalties imposed: by 

this statute.” We here plainly discover that, — 
policy of Great Britain is, te:secureto 


‘self the monopoly of trade and-navigation of 


in: passing this law; is ne:less‘obvious:s it 


colonies. The policy. of the-United States’ 
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vat of 8, the: colonies. of Great Britain and the 

| ‘States, until she shall consent to a matual inten. 

‘course... It was not merely to prohibit tlie ine 

troduction of her produce fgom the islands .ang 

her other colonies, that this measure was adopt: 4 

ed, but to affect her navigation and trade. 

law makes no. difference whether the vessel'bg fri 

loaded or..not, alt British. 

arriving from. any port or place in a colony 

territory of Great Britain that is, or-shall thm 

by the: ordinary: laws of navigation, closed 

again ofthe United Sats, rll 

the evideat: intention: of 

“Phat. the Francis & Elin sailed from Man 

gaits ifor Jamaica, I is pretty clearly] 

frst iv the log book after 

Margarita, is Francis Eliza, captain Conta 

from Margarita to Jamaica ;” the next, “froma 

a 


Margarita,.towards Jamaica.” Now, it appears 
from the testimony of William Hanson;: 
kept the log book, that’ it.was kept under the! | 
direction of the chief mate ;. indeed, this is ald 
the case. --This entry then, could 
been made withoutthe direction of the chief) 
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THE. LOURIANA DISTILCT, 


from captain Costs. Notwithstanding” this, 

Mr. Heinds, the chief-mate, swears that they 
wailed from Margatita to New-Orleans:: Tas 
much for Mr. Heinds. The next circumstance 

which goes to prove that the- intention in the 
place, was to try some-of the: West\India 
porte, is*the pass received from admiral Brion. 
‘order and request of Brion; the 
sevolutionary cruisers, ‘to-respect the Francis & 

Bliza, going to the “colonies friendly fo.the 
republic.” Now, if the real intention of.cap- 
tain Coats was, to come to New-Orleans imme- 
Gately, the pass would not have been.to/the 
tone. 


Martin Thomas, 


PH] the fact of intention ; but taken in: connexion 


a 


“ays he. sailed with: from Marga 
tita; were bound to. Falmouth in Jamaicss 
Heheard-they were bound to Falmouth, from 
the people on-board. . He says.on his crossex- 
swination, that he never beard the captain 
@ ‘they were bound for Falmouth. It is tobe ob- 
@ served, that 2 quarrel has.taken place between _ 


7 | the captain end this man,\and perhaps his sim> 
Ble unsupported testimony, would-not establish 
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tion of the véesel for Falmouth is, the directneg 

of the course “for that port. ‘The log hockey 

the 9th November, first announces the intentiog 

Be. ow the 412th; St. 

was iirsight; ou the #5th, east end: of Jamaica, 


distance 6. leagues 5 he 

Paesday 46th, took all small saile; 

tain Conts determined’ to send the boat ashore 

for provisions.” At 2, hove to, with her head’ he 

‘thenérth. At day light, made all possibfe 

At pilot came aboard and showed u@ 

of Falmouth bore up, and at he 

tdin Goats” ddhore with the® passengen 

the’t7th, captain was on shore. At? 

#8th, captain aboatd, avd made witha 

captain went ashore, and the passeugeh 
afte thie ship. “On 20th; "captain Coats 
casks of pork ; tp return. On 21h, 
Came on board witha passenger.” 
New Orleans; for on the day after, the ™ 


4 
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OP ewer was Margarita and Jamaica. Mr. Sal- 


7 Lgita to Jamaica, is the conversation between him ae 


‘FOR THE LOUISIANA, DISTRICT. 


book bering; Srancts: & Eliza, captain Court of U:8. 
Another circumstance to show. that the 


of captain Coats, to proceed from Marga- 


pe captain Loomis and lieutenant Taylor. 
» Captain Loomis says when he hailed, thean- — 


; q iswet was from Jamaica: when on board he ask- 
(ed the captain what he was doing off Jamaica; 


®) he said he went in to have his register endorsed 
Sand for a freight. Crops not being in, he dé-— 
termined to proceed to New-Orleans. After 
ihe was informed that the vessel must be seized » 
phe endeavoured to explain: He thinks the 

mptain answered the hail; there seems tobe 
some donbt as to this fact. Mr. Salmon says — 
is sare the pilot answered, and that the an- 


OF also, that when captain Loomis 


captain Coats if he-would not have taken 


freight from he answered. laughing 


| Yes.” 


, Lieutenant Taylor. im the answer ‘to the 
was, from Jamaica witness understood 


| > the master of the Francis & Eliza that he had 
| put into Falmouth for a freight. The captain 


nothing of distress ; understood from. the 
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7000 ATC ASR (COURT ‘OF 8. 


‘think, be easily shown : fromthe testimowy aad 


othat he had -views and motives:to visit 


provisions on' the voyage’to'Halmouth ; it-isom 


board and purchased one cask of beef. ‘T'o-e- 


nothing ‘aboard:fit to eat-; that between east end 


nab diag at amaica, by, 


OW: ‘Sates Phe reve. 
nai “and heard the‘ansier to. the: hailjsit 
was “from Jamaica,” and was repeated he 
heard no‘dther. >John ‘Keen says they weteag 
-close ‘in shore’asthey could get when the boat 
went “ashore. Phat ‘distress ‘did: not compel 
° ‘captain ‘Coats ‘to proceed ‘to: 


-circumstances’that have) detailed, it appear | 


ithere is another circumstance which is a: linked 
the chain: behad relatives in Falmouth, jhe 4 
‘dodged his cousin’s, and brought from 

find no: book' as ‘to’ wantef 


‘observed ‘on ‘the 44th'of November, éaptai 
Coats “saw ‘an American ‘schooner, ‘weint | 


tablish the fact of distress Mr. Heinds 
amined says: provisions were ‘scarce‘and 
net get enough to ‘proceed ‘to New 
Orleans: says'they were ‘without ‘bread; 


of Jamaica and St. Domingo, fell in withia brig 
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anil solicited. supplies, which, were, refuseds’ 


Apis stated in thavlog book of: 


November, at-noon:boarded the-brig Ma-- “™**" 
® Jane from Jamaica bound to London, seve. 
ralmore vessels im sight :”?:now it is.to he recol- 
that: this: happened’ the day after. they, 
@ procured a cask of beef from.the Asmerican, 
7 schooner no mention is made:of: the: object of. 
goihg on board, or that was for provisions. 
ingenious Mr. Heinds: has positively, 

| sworn that they boarded for provisions, and) 
that they were refused. provisions had: been: 


their object, why did they not try some: of 
~} other vessels which were in sight? Seme: of: 

their captains might not: have-been so uncharita-.: 
the captain of the Mary & Jane. The 


1 trae: object of the visit was.to make inquiry as: 
toJamaica, the east end: was 


leagues off at day light. 


Jobn Keen. says, of Mi, 


| Heinds’ statement, ihat‘altliongh they had very: 


little. provision, daring’ the latter: part: of the 


time at Margarita, yet they were not 
| .lowanced‘on the voyage. 
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A CASEIN THE COURT OF THE U's. 


Court of 8. they had no bread on board, and nothing 
eat, but the cask of beef théy got fromthe | 
American schooner. Keen says they eat stipe! 1 
at Jamaica, sometimes salt pork: and 
beef; he says 
the island. 
The witnesses do not agree : one says. theyll 
had nothing bat salt herrings. Charles Emlin) 
says there were-no other provisions at Marga. @& 
rita than bad flour, Heinds says they had a9 
bread : Hanson says they eat:ship’s bread; he 
too says that about a week before théy left 7 
Margarita they were on half allowance. No J 
mention is made of this in, the log, or by the ; 
other witnesses. Now in opposition to this, it 
-appears.that captain Coats, with a large crew, 
takes on board from mere motives of beneyo- 
lence a Doctor Blair, to come to New-Orleans3, 
but arriving at Jamaica, the doctor was. put 
‘ashore, got employment there, and two mare 
passengers were brought for New-Orleans.. 
Bat, if the necessity was so great, why did:he 99 
not enter any of the friendly islands, for which’ 
had:a permission from admiral Brion? Mae’ 
of them were much. nearer. Margarita than 
Jamaica, which was the most distant in his’ 
rout to New-Orleans except Cuba; St. Do @& 
mingo was in sight, three days after. leaving’ . a 
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FORTHE: LOUISIANA DISTRICT, 


Morgarita, two days: before’ they met the Court of U8. 
perican ship. “No—it-was not distress that 
drove him there. Was it to have his register 
endorsed ; to endeavour to procure freight’; at Tan 


ihe same time to visit his connexions ?—I need 
| not say that this plea of distress by mariners is 


| always examined with a most scrutinizing eye; 
] no instructions ‘in writing are produced. The 


distress which will: excuse is well defined by 


Feb. 1820. 
U. Srares 


Burma, 


| Sir Wm. Scott in theease of the Eleanor in 


Baward’s. It must~be urgent distress ; it 
} must be something of grave necessity ; when the” 
| party justifies the act upon plea of distress ; it 


wost not bea distress created by himeelfj by 


7 potting on board an insufficient quantity ‘of wa- 


ter or provisions for such ‘a voyage; ‘for there’ 


| the distress is only part of:'the mechanism of: 


the fraud, and cannot be set up in excuse for: 


a it ‘The same* doctrine’ is held by’ the 
preme court of the United States in the 


the New-Fork, 3 Wheaton, | 
‘Distress being out of the 

sent «case, let us enquire whether, or not this 
voyage being intended by captain Coats from 


Margarita to Jamaica; his going‘ia as close as 
he could get ; his entering into the harbour with 
his. boat ; his landing a passenger . there ; his 
temaining there six days; his application. to 
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ing of the: law, which dectarés' that any vessel: 
owned’ by: British: subjects: coming or arriving) 
from, any, port or. place in a colony, of ‘his Bri. 


_ brought two passengers from Jamaica. Sup- 
came you, or from'where did you arrive? Their’ 


did you'come ?: Inthe Francis & Eliza; but 
she’ did not come'from Jamaica. How'so! you 


haveche register endorsed there, and. his actualy 
ly: bringing: twocpasseagers- froth there | 
Uses placexdo not bring this vessel within the means 


tannic Majesty, closed against the United States, 
shall be subject to forfeiture. The captain mush. 
have ‘considered tlie voyages as: two: distin 
voyages; The log boplvstatingthe firstfrom Mave 
garita’ to; Jamaica, and after leaving there fol 
New Orleans. Jamaica: then was the pointof: 
dwparture:;iso heanswered when hailed. Ihave: 
already-stated: that: the: policy of this law is; to, 
induce Great Britain:to-allow.the United States 
to trade with her colonies: to effect this we sayy) 
your-colonies shallhave no communication with 
us, until. you change your system: you shall 
_not-import any produce.to us, you shall: bring. 
no passengers to-us in your ships. a 

In this case, it appears that captain Coats: 4 3 


pose these "passengers were asked, from whence® 


answer would be, from Jamaica, In what'ship” 


wt 
na 
Ml 
ge 
ta 
pe 
th 
ti 


came in her from: Jamaica, and she 
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‘FOR THE LOUISIANA DISTRICT. 


| come from Jamaica? No! she was laying off, Court of v.s. 


Feb. 1820 


and we went aboard inthe boat. Shall this be 
® an excuse to evade our navigation laws? Sup- 
| pose they had ‘brought from thence a cargo of Ta Fai 
F sugar, which had been put aboard from lighters 
| aud small vessels three leagues from the shore, 
| would this have excused her? Does not the 
navigation of a country derive sometimes, as 
F much advantage from the carrying of a passen- 
ger, as from carrying a carga? Suppose cap-— 
© tain Coats had heard that there were 200 more 
patriots at Jamaica anxious to join theit*com- 
Dy patriots. at New-Orleans, and he had brought 

™ them to this place, together with his nephew 


@ Charles Alexander, & Jones Salmond, who | 
7%} were both landed here, would this be no viola- 


tion of our navigation law? If the British had 


permitted American vessels to visit theircolo- 


nial ports, our‘navigation might have shared 


perhaps the honour and profit too of conveying 


half of this patriotic band. 


Upon the whole it is ordered, adjudged and 


| decreed that said vessel, her tackle, furniture, — 
ke. be forfeited to the United States. 
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_ PRINCIPAL MATTERS: 


> 


) 


A gives-an order B. 


money in New-Orleans, and B. writes to-A. 


that his clerk. in, New-Orleang-and offers 


good opportunity to bring the money, 
desires that he may, ifthe clerk brings itm 
places it with B.’s.money,,in a drawer, B, 


money of, another, will be compelled te. con- 
q¥ey:it:to the pringipal.. Hall ys. Sprigg... 
B. and C. receie note, payable; in. 


_messee, and. promise to send the progeeds. of 


it to New-York, apd they transmif;,the note... 

to. D. in Tennessee, and afterwards, being 

_ called upon by the owner, give him an order » . 
on D. he 


Vou. Wa 


: INDEX: 


“iable therefor, Weeks vs. M'Micken. 9 54 
One who purchases, land for, paying, the 
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may still appeal, and have — 

Poeyfarre 
2 If a record doesnot’ she 

that the taken fordelay only, 

damages cannot be given. Stringer vs... 

We. judgment appocted from contain none of 
neat the reasons on which it is grounded, it will 

_ be reversed : and,af the record does not con- 

tain-the evidence, the case will 

4 An ae fro Wythe 
State State ve! Montegut Gal. 
wlio attends and’ prays a 
Without ‘pledding’the ill service of 
the “thé Court will ‘proceed, “tu. 449 
Query —Wihetlier the Citation ii’ nét Well served int"? q 
6 If a sal@bé Overruled, thie ap- 
_ The State i 
7 An a judgment of nonsuit 
rally, in which the jury'pronounced on the 

law and the fact... Ade 490 a 
9 if the judgmeut does not contain the reasonson - © 

Which it is: grounded, material erasure’ 
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a bane and one of them insists that it was 


_ without’ his the case will be 


made after the trial has commenced. 


the state and is accidentally absent,on a trip — 
to the other states, cannot be attached as that 


ofa non-resident. ‘Watson & al. vs. Pierpointy: 


q “3 If two persons jointly ship 


signee sell it and credit each for his share, 


hiis claim on the consignee is ‘subjedt to the 
attachment of his private creditors. Topps: 


not his. Id. 


~ discovery. of an: incumbrance, and :theanc~ 


off the bidders knows 


son & al. vs. MiAllister. 
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“If a bank neglect a bit, it ber 
comes liable to the'party,; who'lodged it for 


& al, syndics ve. Smoot & 
2 The creditors of a stockholder cannot aa 
in any specific part* the 
COURT, OF, THE, PARISH AND CITY 
Whether its. jurisdiction extends to- contracts: or) 
Re torts, Originating out of the-parish?-Breed- 
A thing deposited is to be returned to the depositor, «i 
and the owner of it, if the deposit be not = 
:imbhis name, has no action to-recover it, 
-without-a ‘cession of the depositor’s right. | 
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presumed 


property, by the husband” te his’ ereditors. 


may sue or attach. ‘Fisk vs. Chandlers” 


a  Of'anvinsolvent, recorded in the French tan<: 


| sale’ of the goods: 
| be not delayed, if, on certhin« 


a optice can! bevobtained) and afterwards! — 


a draw for the presumed:net proceeds, and. 


consignee sell below the.price mentioned, he 


of recovering debts due before. it 
Police Jury vs. MiDonogh: 

_ See Cussion oF Goons, 2—Portcz Jury. 


Viales vs. Viales’ syndics, 634 


. 

4 
: 
pective estates, for the performance of the 
stipulations. in the marriage contract, nor 
ti — POR) Dart De With Orne 
£ 
2 
» 
guage, are‘irregular. Durnford vs. Segher? 

. 
| 

A law is not unconstitutional which provides:means 

| 
j 


4 Its structic jon is 
‘thereon on according fori. Lyne 
ve. Po 


| 
in solid fr its debt, Id, 


evidence that the defendant had given it-for 


In a ded, cannot be alledged by. one swho claims q 4 
Fight, through the person to the injury of , 


whom"the fraud was’ intended: 


pag. 
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— 1 When the party doe — | 
not formally deny his signa- 
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— COnsiderauon, aid premised 
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A 
, 


q oe: ‘that they are dainaged, and the master say 

4 By inay be received and the matter will be 
settled theteafter, the Yreightér’may Stop the 

freight till an ‘alléwance be’ made for the 


If a ship be hypothecated for a sum 
‘Out On'a voyage to Liverpool, to become 
, tile’ on'her' arrival, and’ the freight is” to"be 
by'the lender, who is authorized 
iinstire, and is provided that the 
“rower shall be Viable for' all expensés, andin- 
thie mesnwhilé the ship'be sold, she Will not 
be liable in thé” hanid#"of the veridee fér'the 


when the goods do not appear to havebeen 
 _ bought for the purpose of trade, and the ven-- 


It may be given in 


ee ‘the suit, no admission of the parties ean give,” | | 
ore 


: 


vs. Masters par. 
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Mor shewn-to be in the ‘handwriting of the 
gllicer selling, cannot support writ of seiz- 
Ere... Day vs. Fristoe & al. 
2 If a tract of “ one hundred acres. on the dide,of 

the lake” be sold out ofa larger one, and the 

vendee locates himself: onthe ‘whole front of 

ns to include 100 acres, if he do not take more 4 q 
than fair proportion of the good and bad 
: jAand and improves the ground, he will not 


“MARSHAL, U. ‘ 
under color-of an authority, under a process 4 4 ; @ 
<vissued out of a court U, 8. Dunn 


¥The tacit one, op a natural tutor’s 

361 

12 The thing mortgaged cannot be seized, in the . a 


hands of a third possessor, till after judgment _ a 
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uiterwards, on th 
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“the captain landing there, bringjng:out 


$engers and coming to.an American:port, 
«forfeited, under the nayigation laws, althp’ 
_ She did. not enter. any portin Jamaica, but, 
Stood .off and on, while, the .captainwas 


PAYMENT. 


j 
Ps 


declared heir to it by the judgment of a 
petent court, unappealed | from is valid, even. 
"iter the judgment is reversed. Phillips 
vs, Johnson & al. 
4 person recognized as heir to 
valid. Phillips vs. Carson, 
a sit payment be made of a debt of ey to 
e | a person declared heir to it, pending the ap- 
“peal of the judgment, which declared him 
&.devolntiye appeal is taken from the affirm- 
. ing, judgment, the, payment will be valid, 
notwithstanding the payee is at last declared 
not to be the heir. . Phillips ys. Curtis. 
| "AA debt is extinguished by payment to the person 
bad the sieht, of demand: 
_ing.it... Phillips ys,.Fulton’s.heirs. 


‘extinguished by, payment to.a person 


entitled thereto, twenty 


“athe Die Fane 


q Of ‘property, pert of a succession 
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OF 


have suspended the execution of the judg 
ment decreeing him so. Phillips vs. Kilgour. 
6 of money'due toa perdon 
at time authorized "to receive ‘the debts, 4 4 

is valid, and extinguishes ‘the 
the hands’ of the person authorized 


 tolreceive it at the time. | 
1it may sue for money expended in paying for , aa 
work doneon a ‘delinquent planter’s Teves. 
Police Jury vs. M‘Donogh. 
2 Its. may be reconfed in. 


_parish j judge is unnécessary. Same case. 
alt by a court to comply. 
__with the directions of ‘an act of the legisla- 
‘Claiborne vs. Potice 


"with general relief, the ‘court will ‘decree 
"the payment. of its amount, with a proviso 

that its judgment may be satisfied with the 

arly to shew cause be neither nor 
absolute, on’ the day given, it ‘cannot 

"be afterwards’ discharged, without notice to 
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Dehart vs. Berthoud & al. “440° 
Ona notice that be ved for, tht 
wetreasury execution, be put in force, the 
74 court cannot. give judgment for the,state, for 
= the amount of. the execution. 
6,There cannot be a nonsuit, after 
--diet. Chedoteaw’s heirs vs. Dominguez. 490 = 
tiff’s claim is not established, give judgment,» 
im-case of a nonsuit. ..Abat.vs, Rion, « 
| | a rule to shew cause why syndics 
pay. a, sum, claimed, they-may.demand that... 
the facts they suggest, inopposition,be tried 
the pation changes ta there ie an 
reference toa mortgage bya 
wrong date, it must be read; if proyen,and’) 
left to establish the error by legal 
evidence. Hipkins-vs. Salkceld:. 865 
10 If copy of adeed comes up with the record, 
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PRINCIPAL ‘MATTERS. | 


against his*brothers and-sisters:: Same 


ty 


_ PROBATES, COURT, OF , 
The curt of probites’extends over 
the actsof persons appointed under its‘aus 
but motover ‘clams against the 
PROMISSORY. NOTE. 
1 Oa the of debtor, wie 
Chandlers 
noté was original payde, it diss 
charge of a' debt; which i€*appears he had no 
right to demand or receive. 
be not reimbursed to hith, unless NE has 
paid it to one ofthe subséquent’ 
firnold va. 
The endorser’ is aischatyed, if the holder ‘ne 
glécts the proper miedns of discdveritig the — 
maker's’ tesidencé: and takes. fo detwand: 
Hennen vs. Johnson & al. ik 
5 A note payable «on the first day of May fired,” 
ig payable on: that dy; and no gre 
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wife. 


t 


Areport of referees cannot be used in 


can becrequire surety, from the, vendors, 
anit he brought, Fulton’s heirs 


223 
she cannot on 


Gal. vs. Jenkins. 


| vendes i not bound to calli his warantor 


defend him when sued but, if he’ do not, 
the latter may shew, when sued, that he had 
means of defence, which would See” ; A 
successful, if he had been called upon t £0 de- _ 

fend his title.” Sterling vs. Fusilier. 
4 If the vendor points out'a vacant lot for tell 
the vendee it has 200 feet, in “front, and 
it turns out that thé’space shewn consists 
the of thirty feet in front, 


belonging’ to another, the.errér of the vendee, 


who believes that the two hundted:inelude 


A note payable.in merchandize cannot be offered. 
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~ port of NewSOrleans, maybe attached for 


parish judge reard his own i of 
Tessier vs. Hall... 


SIMULATION. — 


_1 Whatis evidence of the habit of running away. 
farina wey Keeps him forfour 


th’ latter ehitérs'into treaty therefor, and 


find the “defendant, “the’ supreme 
coart will not disturb the verdiét: Palfrey 


“A surety, in a custom house bond, 
imburse his part to the co-surety, who has — 
paid the whole, , although t the goods were.de- 
livered to.and sold by the latter. Belt 

TOLL .... 


in the ‘mean time'the slave éscape, ind the. 


‘ae 


‘ikoff vs. om 
— while she: is : 
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"UNITED STATES. 


See Navication, Tou. 


‘ 


suit brought by the jury. Fables 


the subscribing witnes toa deed reside out of 
the state his handwriting may be proven; 
and the deed will be read. Lynch ve. Pow 


tlethwaite.. 
3: Wheii the party does not formally deny his signa- 


ease. 


discrepancy between what he maine and 


what he swears. Samecase. 
5A stockholder camot be a witness for the 


4 _ contracted for, though not at their delivery. 
Dovis vs. Turnbull. al 


ing the grounds of it, makes no proof. Wat- 
som tal. ve. Alister. 


_ nature, it may be by witnesses. ‘Same 


Tapert subscribed witnéas, may be, rend 
i rs order to weaken his testimony, by shewing a 


 & One cannot be charged with goods on ne testi 
mony of a witness, present when they ‘were 


4 ? A witness who deposes of his belief, without. give 
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